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NOTE FROM THE EDITOR

For the benefit of our English speaking readers, we have
included an English “Abstract” for each of the Amharic Articles
appearing in this Volume. These Abstracts immediately follow
the Ambharic Article from which they are abstracted. The
Abstracts are prepared by the Editorial staff and reviewed by
the authors of the Articles for faithful translation and
abstraction, but the ultimate responsibility for any possible error
in this regard lies with the Editorial staff. We have also included
a “Headnote” for each of the Judgments reported in the present
Volume. The Editorial Board welcomes Articles written in
English, whether with or without an Amharic translation. All
communications and inquiries are to be addressed to:

The Editor

Ethiopian Bar Review

P. O. Box 700

e—mail: eba@telecom.net.et
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“The due observance and fulfillment of the terms, provisions, exceptions,
limitations and conditions of the policy and of any endorsements thereon in
so far as they relate to anything to be done or complied with by the insured
and the truth of the statements and answers in the proposal for his insurance
shall be conditions precedent to any liability of the Corporation to make
any payment under the policy.”
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A= SALYTT CHPNANTT ARD £7lavAlk: ST @-:: MATIANT -
AMNA  RILeThtam-  AdaoT SFAA::  Warranties are essentially
promises made by the insured relating to facts or things which he undertakes

to do, or not to do, as the case may be. They will invariably affect the risks
to which the insurer is subject.”’
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CPL M “1L3 himMand: LH E9PC CooLT Q- ALY T (oo-A-
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e-tbarn@m LA Fo Ndavhlé- NF LPCATA:E
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NPLFE IC NevAda-9® ¥IC 17 (v-ak  avhhA ALYPFT  AA-se
AYL23e LH hAAAGE 1921 Su-at7 ALY aoTFHA 218 5101
U-33 o9 AN LH L£M1° no-m3To- ¢+ Nu-At eohha
eam-3 ALYl AP ALSNT LTFAA: AT°PIAE AR ATR PLIHE
h383¢ LH e¥Lav U-1.7'PTF haooh(lC a7 (en@-7 nDALYTT 11
ALLCA 2FAA:: TIC 17 Al Ana PoT10m- PG PPN AA: SA@m-9°
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1LL0M- 81 ML ALD aovhd V9 AT N&STCT CPEIE
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7 John Birds and Norma J. Hird; Modern Insurance Law, Sweet and Maxwell Limited,
London; (2001) p.138.
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M~ oo} “The insured shall be fully indemnified but not more than fully
indemnified” £NAa 2

a7 MPTF hoof? Acn.m- Nt 12 hiena- 0A CheIm-3 Y1
ML 1ld-hLD LHm- AT8.P4¢ RLLAMI°:: Navwl ao £ M, PF
e 2% 97 03A WALD ClLm-36 VITD-39° PI AL CoPF-p
7IC Aao L) Aeha-  A38.L0000 Psalvage chl LO1L ST PA:: oo
Meam- I'MH C-0 L.7L O aatom- ®L° ANENTT NAA D+ C
PO ALOM CoUFAM-F L4, KhED Ao L7 e “I0NNE ao)PPp
WL M- ([ NP RAPEE 144 hEIFI° LH aobmp Aowf Lo-
114 ArT LTFANG::

4.2 fCovf} P¥y (Insurable interest)

AAD- Y] ooy R Con 3 Pp9e 1R ML (AIINNHG
finsurable interest 182 ym-:: hawe en.®- 1l Coidam- 53
N840 60T 51 L4001 3023 MET" OF AL PCaplF PPpge
FAD- AM- JD-:: Cape} Ppge (insurable interest) PAAM- A@- Moy
M&EE 9TV aoN 1 CAD-9:: Cam e Papge fam- Am-> 29p-
NLLOM- KLD mLI® 183 Chm-5- €U+ 5 ®LI° 418 Am- M- 32
Caoly T Lam- @ 2973 Nk St O hALIm- 021 P15
CMLD-7 RIaIn-TI P9 ¢ (enjoyment) mH+... M am- @-::
Norr7® havf} (m- vl med pa9753- 45T 0007 oAt
T+ Lam- A r§ ooTi17 LmePaz: agevn fUN 0F.chE. 673
A5 CTAL.m-F NIavAhd K78 o83 e 007 NG AdA (L HAAT
Pam ) -0 Mt OFANLAT ORSG  0ALT AT NoofF Oena-
ahhd LPTAA A (HEE AL Cav ) PP LAD- M50 Q-
aUrT A%Tavdnt ym-::  edeqog). CICE: AN INEET Gy
@I ARS.N A MNFANL 134 (H.E T NET AL opF 0910033
TPI> Cap::

@F. ATEXRSE W OIavM: $L9° A0 AILAINOD 7. 65472 ¢
Ctovatvim- ¢hi ooy €391 A HCHC @8a1- CTIL m LIINPTF
NTAU L7M° hd:. 675-684 30 (CO2PF) aof¥? Otovand Phey
a8t L1UPTF Or NETC 685-688 Lh-J-9° AILHU- P3ALYY:
a0 £y CMaoahk: PID- PhYY gugy 83 IVPF GFE. s

MATEXE 02 aoes Al PTG RAE 790 0.t 678 AL
f-lavan-ta- 390 vy ey L£1I1 WARRE O+ 97 p3Pe.
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avI3C PANT €391 ooPrF A%Tavah s ADAAU-:: PHY €. 678
C3L RIEA AT Paonm- Awée CClTAm- NGk Ro-7TE PO
a0 €% RILA1NAT TIHAN (sum insured) 07 A0.@- @-0T L.Poo T D-::
NArY 1% FOC ALanC LFAA:: T9° PeU.MNLo- 7 AND AL
¢bbaona- 1IN 0w+ PO 1 oLy flam AT D-id
NZA0m AL CtavAhtm- THHA ©WiNdE P2 AL Crahd. 679
e13 90 AILAmNP P avfF M@ 9987Im- Pl 07.ch.k. 665 AL
hhFAd.m- NACISNATE 07 AaNm AL PihPoomn@d- 0l PO AOAT
eaqe ¢3¢ hl RPC 680 £330 ArLAmd T Wl ALIa-
NLLANT oA WINldk A@M-91F P2 NA“IL0AT ®TC 678 ANFa-
A0 NETC 665 AT 675 I2C A2 0A°TTA wm-:: it
AD-9TE PO A7 A0m @-OT Qsum insured 7 MPooT9 K707 0¥
k41 aoNAT NAAANT €L ARAG FOUC L94PA:: (NaoU'rT”
AMLLA 90T 3L AT AATA LU AT Ch¥l awLSTTFT L7
FOC AIESANT @& v 0EST RTLYILAATS W W7 AN @-OT
htPoomm- hsum insured AZLZTILNAT 0°187300CP ovdix avPlA
LTCNI A /

43 NP1 Ahovant 0Z7ANPT AL DATIRET C@-A FATF ATUIA
‘Na-d- AL Ctoovah-to- THHA (sum insured) @£9° €0 PO
(market value) ht-A+ ATA Crim-> 4Nd- NA“IALD- Cm-H FA

NAACREL @-0T LV Co-0 FA A TP LT AOHIN. CO-0 A
9wn-2: POIAL.M- NHFA aon? CavfF (b7 €0l DALY Agodm
A7 AF10C AL AaoM T7 A0TIE RSP 1D-22 aofy 1At 0.9
oLy LA S PO haa@-  LUG %291 Cm-A Fa FME-P
a9¢-/° LFN LrT? f91A TLEI° farviac: ao 77 NPT hvl
PELERTM-T AI57% CMf P2 AL ao/VCtHa- aAA LH £°9°
N anm- @o-0rF Otoodti-t@m- €1TIHA aom? AL oo /PCHm- ASPCN-
SO TPAAL: ATAD 989k Co-a FA T°TANT WGt AL oo-pc AT
ALCOANT 14.2%917 L7 K107 ATE hée 48T ALCh 4.4
AL RO -2 AAM- NATAY 927E - FA RS oot
PANT PPN RS F/0FF9° K LH 91990t Ahda CINda-T
TE99E9° A1 @-0T FANIN FA 10 LA L01TPAA::
|
44 RKLD €197 ow£F OH1AF®- HEET AL 5T NLRCN oo}
MPT LN Fm- TPTTF KT MPF (consequential losses)
A8t WeIE ST@?
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715 m-9° ATNEA 1°710 Cav 3 @A @-OT ao £} Aen@- OhLIm-
D& -S4k oolAd0 I°N2ET avfF Lo~ A’LENTm- MPTF Ly
TPITF Pt RILI80PT 1IAR LA4A:: 0AA ALIIC m-n- LY
7000 CAININ--T- 29IM13T  PPpyge TN+ M. 2IMTT AR TINHE
(loss of use or consequential losses) ABNFIT® A LAGA:: Nhey
w&TT @0 N°7AL9 holA4-T+ A38. LT . Pconsequential loss
A5 Ym-zi LY QPR CIME: LKL (NH- CaofF CE/O0A 4L
AL AMHI(, PS A I°SANTT® (PG D- Mo 7 @A NHL9m- vy
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Art 701 Beneficiary of Insurance Policy.

1. An insurance policy for the event of death may be made to the benefit
of specified beneficiaries.

5. The following persons shall (in particular) be deemed to be specified
beneficiaries, notwithstanding that they are not mentioned by name,
where they have been designated in a sufficiently precise manner in

order to be identified at the time when the sums are to be paid:

2. the spouse of the subscriber, insured or any other designated
person, even where the marriage took place after the policy was
entered into. The person likely to benefit from such a designation

shall be the person having the capacity of spouse at the time when
the sums are to be paid;

b. the children of the subscriber, insured or any other designated

person, whether or not born at the time when the policy is entered
into;

c. the heirs of the insured or of predeceased beneficiary.

3. Where the beneficiary is not specified in the policy or the beneficiary
specified in the policy does not agree, the subscriber may name 2
peneficiary O substitute a beneficiary for another, by will, additional

(modifying) clauses or endorsement.
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ABSTRACT OF AMHARIC TEXT

TITLE OF ARTICLE

Issues of Controversy Around Some of the Provisions of Ethiopian Insurance Laws and
Contracts; by Zekarias Keneae, Assistant Professor, Faculty of Law, A A.U.

SYNOPTIC SUB-TITLES AND CATCHWORDS

The subject matters treated in the Article could be conveniently divided
into the five sub-titles indicated in bold face type below. Specific matters
discussed under each sub-title are, in turn, indicated in italics following
each sub-title.

Problems Around Forms of Insurance Contracts:- Written Form — Signature
of parties and attestation by witnesses — Contract of insurance to be supported by a
document entitled “Insurance Policy” — Effect of non-compliance of the provisions ds to
Form — Invalidation of contract — Locus standi to invoke invalidation - Relationship
between “Proposal Forms” filled by Insured and “Insurance Policies” issued by Insurer —
Provisional guarantee or temporary cover. Code Articles cited:- C.C. Art. 1719,
1720, 1725, 1727, 1728, 1729, 1730, 1808. Com. C. Art. 657, 658, 659, 660. Cases
cited:- Assefa Tiruneh v Ethiopian Insurance Corporation, Federal First
Instance Ct.. F. No. 190: Ethiopian Insurance Corporation v Fetan
Construction Contractors, Federal First Instance Ct., F. No. 39988.

Problems Around Payment of Premiums:- Ethiopian law on premiums and their
payment — Limits of application of Art. 666 relating to payment of premiums — Scope of
application — Time limit — Provisions of insurance contrdcts on pdyment of premiums -
Court decisions on issues of payment of premiums. Code Articles cited:- C.C. 169],
1738. Com. C. 654, 658, 659, 66.666, 671, 672, 673, 680, 709. Cases cited:-
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Tigabu Anberber v Ethiopian Insurance Corporation, Supreme Court Law
Report, Vol. 1,1982 (E.C), pp. 121-126. High Court of Oromia Regional State,
F.No. 213/92. Supreme Court of Oromia Regional State, F.No. 1499/93.

“Conditions” Commonly Inserted in Insurance Policies and their
Interpretation — Ordinary conditions — Conditions precedent — Conditions and
warranties differentiated — Effect of each.

Difficulties of “Assessment” where “damages” are insured:- Principle of
compensation — “the insured shall be fully indemnified but not more than fully
indemnified” - Insurable interest defined — Common provisions of insurance contracts
relating to payment of damages — Loss of use or consequential loss how treated - Sum
insured or market value whichever is lesser — Salvage rules - Court decisions on damages

and their assessment. Code Articles cited:- C.C. 1733. Com. C. 654, 665, 673,
675-688.

Problems Around the Provisions Relating to Beneficiaries of Life
Insurance Contracts For the Event of Death:- Court decisions on the issue —
Opinions of writers — Draft legislative proposal on reform of the provisions. Code
Articles cited:- Com. C. 701. Cases cited:- Yeshiimbet Jemaneh v Ethiopian
Insurance Corporation, Supreme Ct., F. No. 749/70, this Vol, p. 95.
Tsigereda Wolde Selassie v Ethiopian Insurance Corporation, High Court
of Addis Ababa, F. No. 602/73, this Vol p. 96.

RESUME OF MAIN POINTS

Under Article 1725 (b) of the Civil Code, all insurance contracts have to be
made in writing. In addition, under Article 675 of the Commercial Code, it
is expressly stated that an insurance contract has to be supported by a
document called an “insurance policy”. This does not mean that the law
envisages two separate agreements for the formation of a valid insurance
contract. In law, as well as practice, a single contract suffices and

presentation of the insurance policy constitutes proof the existence of such
contract.

-32-



Under Article 1727 of the Civil Code, any contract required to be in writing
has to be supported by a special document signed by all the parties bound
by the contract. It shall also be of no effect unless it is attested by two
witnesses. In prevailing practice, Insurance Policies are signed by insurers
only and not by subscribers and witnesses. This fact has not been a subject
of controversy in the past forty-five years since the promulgation of both
the Civil and Commercial Codes. In two recent actions brought before i,
however, the Federal First Instance Court has, on its own motion,
invalidated the insurance contracts which gave rise to the claims on the
ground that they were not signed by the insured and two witnesses as
required by law.

In the opinion of the author, the ruling of the court is justified neither by a
proper reading of the Commercial Code, whose provisions as a special law
prevail over those of the Civil Code, nor by international as well as local
insurance practices. Article 658 (b) of the Commercial Code does not
specifically require the signature of the parties and leaves out altogether the
necessity of attestation by witnesses. It only requires that the names and
addresses of the parties be shown thus leaving the question of form open to
interpretation by taking insurance practices into account. And in insurance
practice, the agreement over what are known as “Proposal Forms” precedes
the issuance of a policy. These Proposal Forms are filled in, signed and
returned by the insured and thus form the basis of the contract, The filling
and submission of the Proposal Form constitutes an “offer” and the issuance
of the policy an “acceptance”, the combination constituting a valid
Insurance contract.

The inclusion, of what are referred to, as “conditions” and “conditions
precedent” is common in all insurance policies currently issued by insurers.
Conditions and pre-conditions are in many respects similar to what are known
as warranties and it is invariably difficult to distinguish between the two in
the way they are expressed in insurance policies currently in use. There is
however a significant difference between the two and it would be
appreciated if insurers, in particular, take this into account in the
formulation of their policies. The non-observance of warranty clauses always
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exonerates the insurer from liability whereas this is not always true in the
case of conditions and conditions precedent.

Under Article 678, it is stated that compensation shall not exceed the value
of the object insured. This rule can only apply if the real value of the object
insured is equivalent to the sum insured. If the sum insured is less or more
than the real value of the object, its application may clash with either the
rule expressed in Article 665 (2) that the insurer's liability shall not exceed

the sum insured or with the principle that compensation shall not exceed
actual damages.

Almost all property insurance policies expressly provide that the policy
does not cover loss of use or consequential loss resulting from damage to
the object insured. This provision in insurance policies has been the subject
of frequent and intense disputes and it would, perhaps, be true to say that,
of all litigation relating to insurance of objects, those on this subject occupy
the predominant position. In the opinion of the author, the insurer must, at
least, be made liable for consequential loss resulting from his failure to
exercise his obligation within a reasonable period.

P
For many years now, there has been controversy around the question of
beneficiaries of life insurance in the event of death. Despite a number of

court decisions and Articles, the jurisprudence on the subject has not yet
settled. [See next Article and Court Decisions].
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I have included the most liberal solutions for the determination of
beneficiaries of the insurance in the case of death (Art. 144 (701) and for
the right of the beneficiary to claim directly against the insurer (Art. 149-
151 (706-708)."
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'* Background Documents of the Ethiopian Commerical Code of 1960, Edited and
translated by Peter Winship, 1974, p. 83.
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The freedom of choice ordinarily possessed by the insured in selecting the
beneficiary of the policy may sometimes be limited in terms of the
eligibility of the desired beneficiary. In a few jurisdictions, a beneficiary to
be eligible is required to have an insurable interest in the life of the insured
in consequence of which a person cannot be selected or is ineligible as a
beneficiary if such person lacks the necessary insurable interest.'®

L George J. Couch, Insurance, Vol. 5, p. 178. AL®T AI0-&M 77A0 TP

Aaorr? AT L0da2a €91 18N ATAMA €441 TNISRT  0°TME-E
700N 9A°IPTF AL Clavwlel: ST@-::

The public policies upon which the legal requirement has been predicated are:

1. To prevent or minimize the occurrence of wagering.

2. To prevent or minimize the occurrence of intentional homicide of the insured by
the beneficiary or other payee of the death benefits of the life insurance contract.
(E.W. Patterson and W.F. Young, Insurance, Cases and Materials, 1961, p. 224.)
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The letter of the Law is the body of the Law, but the sense and reason of it
the soul.”
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The Determination of Beneficiaries of a Life Insurance Policy; by Mekbib
Tsegaw, L.L.B. (HS.LU.), L.L.M. (University of California at Berkeley), Former
Presiding Justice of the Supreme Court, Attorney at Law.

SYNOPTIC CATCHWORDS

Life insurance contracts under Ethiopian law — Type of contracts —
Insurance policies for the event of death — Designated beneficiaries under
policies — Beneficiaries designated by operation of the law — Common
property of the spouses — Premiums presumed to have been paid from the
common property of the spouses. Guidelines of interpretation to be followed
where the law is not clear — Intention of the legislator — Reference to
travaux preparatoire and avant projets — Considerations of public policy.
Freedom of contract — Insurable interest and eligibility. The use of
insurance policies as commercial instruments for securing loans. Code
Articles cited:- C.C. 827. Com. C. 654, 691, 692, 701, 703. 705. Cases
cited;- Tsigereda Wolde Selassie v Ethiopian Insurance Corporation,
Supreme Court, F. No. 677/76, L.E.L., Vol. 16, pp.40-47, this Vol. pp. 97-
98, Yeshiimebet Jemaneh v Ethiopian Insurance Corporation, Supreme
Court, F. No. 749/70, J.E.L., Vol. 16, pp. 6-9, this Vol., p. 95. Tsigereda
Wolde Selassie v Ethiopian Insurance Corporation, High Court of Addis
Ababa, F. No. 602/73, J.E.L., Vol. 16, pp.20-27, this Vol. pp. 96-97.

RESUME OF MAIN POINTS

This Article is a Rejoinder to Dr. Girma Wolde Selassie’s Article entitled
“Designation of Beneficiaries of Life Insurance Policies Under Ethiopian
Law.” Dr. Girma reaches the conclusion that where a particular person is
specifically designated in a life insurance policy as its beneficiary, he alone,
to the exclusion of all others, is entitled to its benefits. The present writer
reaches the opposite conclusion and maintains that the insured’s spouse and
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children, as beneficiaries by operation of the law, are entitled to a pro rata
share of the benefits. Dr. Girma’s Article has been published, in both
Ambaric and English, in Volume 16 of the Journal of Ethiopian Law, 1993,
The present writer's opinions may be summarized as follows:

It can first of all be maintained that the law on the subject (Art. 701) is
sufficiently clear. Accordingly, under rules of interpretation, where the law
ordains and its text is clear, neither considerations of public policy nor
interpretation of the text in fora lege perspecta justify departure from it.
Under the Article, there are beneficiaries by virtue of the terms of the
insurance policy and there are beneficiaries by operation of the law. The
spouse and children of the insured are beneficiaries by operation of the law, -
as a mandatory provision designates them as such. As a result, the insured
cannot exclude them from the benefits of the insurance policy. He may, of
his own free will, designate a beneficiary or beneficiaries of his choice and
the law gives recognition to this freedom of choice of his by entitling the
person(s) so chosen to share the benefits equally with the beneficiaries by
law. [See full text of Art. 701 in the next paper.]

The major argument raised by proponents of the opposite view in support of
their contentions relies upon the opinion expressed by the French redactor
of the Commercial Code in his short comments on Article 701. In this
comment, the redactor expresses the view that he has included “the most
liberal solutions for the determination of beneficiaries of the insurance in
the case of death...” A “liberal” position regarding the designation of a life
insurance beneficiary among French scholars, it is contended, is one that
gives the policyholder the least restricted freedom. It is thus asserted that a
contrary interpretation would run counter to this underlying principle behind
the adoption of the Article.

This is a sound proposition supported by no less an authoritative text than
the avant projet itself and deserves the highest consideration. However, it
should not be forgotten in the process that the opinion expressed by the
redactor is not limited to the provisions of sub-article (1) of Article 701
alone. It applies to the Article as a whole and it can thus be equally
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maintained that the same /liberal stance of achieving the goals of a
fundamental social policy motivated the redactor to adopt the provisions of
sub-article (2), in order to maintain the balance between the freedom of the
insured and the interests of his immediate family members. It may also be
added, in this regard, that our Code is not alone in preferring such a
solution. Under the laws of some countries, a specified beneficiary under a
life insurance contract is entitled to its benefits only if found eligible. And
he would not be eligible if he lacks the necessary insurable interest. This
proviso is designed to protect dependents of the insured.

Proponents of the opposite view also raise another argument, which is in
effect an extension of the previous one. They assert that interpreting Article
701 to mean that the spouse and children should get some portion, even
when the insured dies having designated someone else as the sole
beneficiary, goes against the declared legislative policy underlying the law,
which is to give the policy-holder a free hand in the choice of the person to
whom the benefit should go. Again, this point is well taken. Freedom of
choice or contract is not a matter to take issue with as a principle; the
question is the extent of such freedom. It is often said that the making of a
will, represents a piece of private law making; it is, on its face, legislative
power conferred upon the individual. The phrase is used to indicate the
extent of the right which can be conceded by the law to the individual. But
even this widest of rights has its own limits. The testator cannot disinherit
his children. And so it is with subscribers of an insurance policy, for even
stronger reasons.

In trying to emphasize the right of freedom of choice of the subscriber to a
policy, care must also be taken not to overlook the fact that insurance
premiums are often paid from the common property of the spouses. If we
maintain that the proceeds of the policy should be paid to the designated
beneficiary alone, we are, in effect, depriving the other spouse of her/his
share from a benefit that materialized as a result of contributions made from
matrimonial property of which such spouse is a joint owner. In the opinion
of this writer, this above consideration may, in fact, be one of the reasons
which militated in favour of the inclusion of the spouse and children as
beneficiaries by law. If this was not the case, the spouse of the insured could
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easily frustrate the claim of the designated beneficiary by instituting an
action for half of the proceeds of the insurance benefit.

The other point raised by proponents of the opposite view relates to the use
of life insurance policies as commercial instruments. It is said that
borrowers often use life insurance policies as collaterals for loans borrowed,
as is witnessed in our country too where many home-builders borrow
money from the Mortgage Bank by designating the Bank as their sole
beneficiary. Article 697 of the Commercial Code also allows an insurance
policy to be pledged. It is thus claimed that allowing the spouse and children
to partake in the benefits would make the use of life insurance policies as a
modern tool for a business transaction “worthless”.

This is a strong argument based upon an important consideration of public
policy which cannot be refuted except by invoking an equally or more
important public policy consideration as a counterpoint. I can only say that,
viewed from the context of present day socio-economic development in the
country, the argument that considerations of turning life insurance policies
into a “modern tool for business transactions” should be given priority over
protection of immediate family members is not a very convincing and
appealing one. As to the claim that, favouring such an interpretation would
discourage bankers from issuing loans by using insurance policies as a
pledge, the following can be said. When the insured dies, his rights and
obligations pass to his heirs and legatees. If the loan received by the insured
was used for the benefit of the household, which is usually the case, the
surviving spouse may also be liable for the payment of the debt. This being
the case, it is highly unlikely that the spouse and children will be inclined to
litigate against creditors since the benefits of the insurance policy will
ultimately go into the settlement of the debt which will pass to them. This
serves as a built-in mechanism for protecting the interests of creditors and,
thus. the role of insurance policies as commercial instruments will not be in
the least affected.

EDITOR

58




A Few More Points on the Interpretation of Article 701 of the
Commercial Code '

By Yohannes Heroui®

This Paper has been prompted by the brilliantly written and argued Articles
of my colleagues Dr. Girma and Ato Mekbib on the subject. Ato Mekbib
and Dr. Girma, in their analysis of the subject and the underlying public
policy considerations behind the provisions of Article 701, have enabled us
to form a thorough understanding of the issues involved and thus reach a
consensus on the meaning of the controversial parts of the Article. Because
of their help, out of two possible approaches towards a solution of the
problem posed, it is now easier for us to make an educated choice with
certain definiteness. My purpose is to fill, what I consider, a gap left unfilled
in their exposition of the subject. I hope this will contribute something to the
process of arriving at a consensus generated by the two writers.

For the benefit of those who may not have read the two above articles of Dr.
Girma and Ato Mekbib thoroughly, the point at issue is: Pursuant to the
provisions of Article 701, are the spouse and children of the subscriber
considered by law as beneficiaries of a life insurance policy and hence
entitled to its benefits even if the subscriber, in his policy, mentions a
different person as his beneficiary, or is it the subscriber’s choice alone
which is paramount. Ato Mekbib maintains that the spouse and children are
entitled as beneficiaries by operation of the law and Dr. Girma holds the
opposite view. Courts too have differed in their opinions, favoring one or
the other position. My opinion is as follows and, unlike those of the two
above-mentioned writers, is based solely on the interpretation of the
provisions of the Code.

I

Let us begin by reading the provisions of sub-article (1) of Article 701 in
full. The sub-article reads:

* Former Presiding Justice of the Supreme Court and Assistant Professor of Law (A.A.U.).
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« An insuranceé policy for the event of death may be made to the
benefit of specified beneficiaries.” [italics miine]

Here, the meaning of the term “specified beneficiaries” is obviously not
clear and needs explanation. From our knowledge of the “law on names” in
Title I, Chapter 2 of the Civil Code, a name is a “designation”. Article 32 of
the Civil Code states, an individual “shall be designated in administrative
documents by his family name followed by his first names and by his
patronymic.” Article 40 also provides that a married woman “may, while
her marriage lasts, be designated or designate herself by the name of her
husband.” We also find a number of Articles in the Commercial Code to the
same effect.! Hence, a name is referred to in the Codes as a “designation”
and we are entitled to reach this conclusion because Title I, Chapter 2, in
which Article 32 is found, is the controlling legislation on the subject. In
contrast, sub-article (1) of 701 does not use the term “designated
beneficiaries’ .

From this, it follows that when Article 701 of the Commercial Code speaks
of “specified beneficiaries”, the term “specified” means specifications other
than names but also including names.? We say “including” names because a
name is the highest form of identifying a person. A name individualizes a
person; it singles him out of the large family called humanity and gives him
an independent existence. That is why a name is considered as one of the
attributes of personality. Nothing identifies or “specifies” an individual
better than his name. But, even though the best, it is only one means of
identifying a person nonetheless.

What then could the term “specified beneficiaries” include other than

names? In my opinion, the list can be long. The criterion to be followed is,
_ like names, the specification should be such as to enable us to single out the
beneficiary from a host of other individuals. He should be easily identified.

| See, Art. 127, 135 and 140, in relation to names of firms.

2 It is often said that a Code is a “scheme”, a schematic arrangement. Rules of interpretation
ordain that the terms of a provision, when ambiguous, are to be read, step-by-step, first
together with the provisions found in the same Article, then with those in the same Section,
then with provisions dealing with the same subject matter (in pari materia), until any doubt
is satisfactorily resolved. Consistency in the use of terminology is a very important
component of this scheme.
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Like in a testamentary will, the beneficiary should be “gpecified in a
sufficiently clear manner”’(Art. 865 C.C.). Hence, the beneficiary could be
expressed in such terms as “my wife”, “my children”, “my heirs”, “my
father””, “my mother”, etc. It is the subscriber’s choice which is paramount,
so long as the specification is sufficiently clear. We find analogy to this in
Article 911 of the Civil Code, which allows the use of such terms as “my

heirs”, “my property”, by the testator in making his will.

We can thus sum up our discussion of sub-article (1) by saying that the
beneficiaries may be indicated in the policy by name or by other terms
which specify them in a sufficiently clear manner.

II
Let us now proceed to the next sub-article. Sub-article (2) reads:

“The following-persons shall be deemed to be specified beneficiaries

notwithstanding that they are not mentioned by name:

(a) the subscriber’s spouse, even where the marriage took place after the
policy was entered nto;

(b) the subscriber’s children, whether or not born at the time when the
policy is entered into.” '

Two significant points emerge, from a closer reading of this sub-article, and
it is these which have to be addressed first to fully understand and
appreciate the import of this sub-article. Without a full grasp of these, it
would, in my opinion, be difficult to attach, to the words and phrases
employed by the sub-article, their real or intended meaning. We shall first
examine these two significant points and subsequently deal with other
matters often raised in connection with the interpretation of the sub-article.

Firstly, the sub-article is talking about “specified beneficiaries” and nothing
else. It clearly states ... shall be deemed to be specified beneficiaries...”
and not ... shall be deemed beneficiaries...”. And there is a difference; in
fact, a tremendous difference. Had it simply stated “shall be deemed
beneficiaries”, then, we will perhaps be justified in concluding that it is
creating a new type of beneficiaries by operation of the law. But it says
“specified beneficiaries”, meaning not a new type of beneficiaries but those
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“specified” by the subscriber himself in the exercise of his right under sub-
article (1), as the law cannot arrogate to itself the right of specifying
someone’s beneficiaries on his or her behalf. This latter would be an
extremely untenable proposition to maintain, to say the least. Hence, the
provisions of sub-article (2) do not stand independently but flow from and
are a continuation of the principles embodied in sub-article (1). In other
words, the sub-article is referring to beneficiaries “specified” by the
subscriber himself as “my spouse” or “my children”, and nothing more.

Secondly, sub-article (2) is not creating or establishing a new rule of law.
Even it itself is not a rule of law but a rule of inference. It lays down what in
Evidence law are called presumptions. As can readily be seen, it uses the
phrase “shall be deemed”. Whenever the law uses this phrase, it is laying
down a presumption and there are numerous instances of this in all our
Codes.” Presumptions are of the nature of Evidence law rather than
substantive law, strictly speaking, as they relate to methods of proof.

Under Evidence law, presumptions consist of two facts or two sets of facts:
the basic fact and the presumed fact. These two facts are so logically
interconnected that, in the normal course of things, from the existence of the
one (the basic fact), we can logically infer the existence of the other (the
presumed fact).* To cite a common example, under Article 1193 (1) of the
Civil Code, “whosoever is in possession of a corporeal chattel shall be
deemed to possess it on his own behalf and to be the owner thereof.” From
the actual fact of possession (the basic fact), the law infers ownership (the
presumed fact). '

We cannot therefore presume something out of the blues, so to speak. There
must be a basic fact, and this fact being established, the presumption

3 Prof. Melin enumerates about 75 Articles in all our Codes dealing with presumptions but
was also quick to add that his list is not intended to be exhaustive; Course Materials on the
Law of Evidence, Faculty of Law, H.S.I.U. (1971), p. 360, (unpublished).

* See. for example, Richardson on Evidence, 9™ Ed., Brooklyn Law School (1964), p. 33.
For a statutory definition of presumptions, see Jack B. Weinstein, J. N. Mansfield, N.
Abrams, M. A. Berger, Evidence 2004 Rules, Statute and Case Supplement, p. 438,
Foundation Press (2004). See also, Article 184 (2) of the Civil Code which gives a good
indication of the essence of presumptions.
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follows. In our above example, it would first be necessary to establish the
actual fact of possession, and this fact being proved, ownership is presumed.

Turning to our main theme, there must be a basic fact in order for the law to
make a presumption, as it did. In other words, the law cannot create a
presumption in favour of the spouse and children out of a void or from
nothing. Otherwise, it will be laying down a rule of law and not a
presumption and sub (2), by its very wording, is a presumption. There must
be a basic fact preceding it, which allows an inference or leads to an
inference made by sub-article (2) in favour of the spouse and children. And
the definition of “specified beneficiaries” in sub-article (1) supplies us with
the answer to this. “Specified beneficiaries” includes such specifications as
“my wife” and “my children” and from this basic fact being proved, it is
possible to draw one of two presumptions.

In everyday speech and writing, when someone uses terms like “my wife”
or “my children”, we ordinarily presume that he means his present wife or
children, not the wife he intends to marry or the children he intends to beget
at some uncertain future date, if he is lucky enough. The law also commonly
draws such presumptions. An example, highly relevant to this theme, is the
one found in Article 911 of the Civil Code. This Article states:

“Art. 911. --- Presumption.

(1) Where the testator has used expressions like “my heirs” or “my
property” or “my immovable property”, in order to give meaning to
such words, he shall be deemed to have envisaged the position at the
time of his death.

(2) Proof to the contrary is admitted to rebut such presumption.”

In the absence of sub-article (2) of Article 701, from the terms “my wife” or
“my children” specified in the policy, we would have presumed that the
subscriber means his wife or children at the time the policy was entered
into.” Sub-article (2) extends this presumption to operate in favour of
spouses of future marriages and children yet unborn and this, in my opinion,
is its real value. Its inclusion in Article 701 serves this purpose alone and

> The Amharic version of the Article is consistent with this presumption, as it excludes
children yet unborn. However, the discrepancy seems to be unintentional and the poor
wording of the provision itself suggests that there is something wrong.
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constitutes its raison d 'etre. This point will become more clear to us later in
our discussion.’

To conclude this part, the explanation offered above, in my opinion,
encapsulates, in a nutshell, the import of the law as expressed in Article 701.
It is submitted that sub-article (2) is not a departure from sub-article (1). It
does not establish a new rule entitling the spouse and children of the
subscriber as beneficiaries in their own right. It deals with one and the same
subject as sub-article (1) is dealing with and attempts to give expression to a
practice frequent in life insurance cases. As Dr. Girma points out:

“ .. in very many countries, only a minority of life insurance subscribers wish
to identify by name a particular beneficiary in the event of death. Unsure of
what the future may have in store, many subscribers refuse to commit
themselves irrevocably... It is to guard against such eventualities that many a
subscriber prefers to use a generic term such as “my spouse” or “my wife” in
designating a beneficiary.”’

The term “specified beneficiaries™ rather than designation by name is opted
by the law to serve such purpose. Otherwise, nothing could have been easier
than replacing the term by “named beneficiaries”.

I

We are now in a position to examine a point frequently raised in relation to
sub-article (2) as regards the definition of the term “specified beneficiaries”.
It is argued that, since under the sub-article, it is only the spouse and
children who are «...deemed to be specified beneficiaries notwithstanding
that they are not mentioned by name...”, the word “specified” under the
first sub-article should mean mentioning the beneficiary by name, failing
~ which the requirements of that provision would not be satisfied.® It is my
belief that our earlier discussion sufficiently clarifies any doubts as to the
meaning of the term “specified beneficiaries”. However, since this latter

© See, p.65, infia.

7 Girma Woldeselassie, Designation of the Beneficiary of a Life Insurance Policy in the
Event of Death, J.E.L., Vol. 16 (1993), p. 76.

8 See, for example, Tsigereda Wolde Selassie v Ethiopian Insurance Corporation et als
Supreme Court (1984), this Vol p.91; Also, Girma Wolde Selassie, op. cit., p. 75.
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argument is a point frequently raised, to add a word or two may, perhaps,
clear some lingering doubts.

First, the phrase “notwithstanding that they are not mentioned by name”
cannot be seen independently of or in isolation from the clauses used in the
sub-article to qualify the words “spouse” and “children”. From these
clauses, it becomes apparent that, as someone could not specify by name a
spouse yet unmarried and children yet unborn, the phrase “notwithstanding
that they are not mentioned by name” would not make sense if it is intended
to indicate that these are the only two exceptions to the requirement of being
mentioned by name. It must have been intended for some other purpose.
Secondly, and even more important, in my opinion, the clause that the
spouse and children shall be deemed to be specified beneficiaries
“notwithstanding that they are not mentioned by name”, rather than
precluding other specifications than names, itself clearly implies that they
should be mentioned by some specification other than their names. This
implication is apparent and it is surprising that it has been somewhat
overlooked. Hence, it would be more appropriate to invoke this argument in
favour of, rather than against, a wider interpretation of the term “specified
beneficiaries”.

This brings us to the related question as to why sub-article (2) singled out
spouses and children out of a possible list of terms which subscribers may
use to “specify” their beneficiaries other than by their names. A good
example of such specification would be the term “my heirs”. As we saw, the
use of such a specification is allowed in wills. The term is also included
together with spouses and children in the French master text of Article
701(2) of the Commercial Code but was dropped in both the Amharic and
English versions.” Other examples would be “my grandchildren”, “my
sisters”, “my brothers”, etc. These are all sufficiently clear identifications of
who the beneficiaries are. The question then is, out of such possible list,

why are spouses and children singled out?

The answer to this takes us back to the nature of the law found in sub-article
(2). As we saw, this Article lays down a presumption. Presumptions are,
generally, of two kinds: presumptions of law and presumptions of fact or

® Girma Wolde Selassie, op. cit., p. 76.
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material presumptions. Sub-article (2) lays down a presumption of law or a
legal presumption. : '

In cases where the subscriber mentions his beneficiaries as “my heirs” or
“my sisters”, etc., we would be entitled to presume that he meant his heirs
or his sisters at the time when the policy was entered into. It is such
presumptions which are known as presumptions of fact or material
presumptions and one is entitled to draw such a material presumption or
inference so long as logic and human experience are in harmony with the
inference to be made. '’

In contrast to this, sub-article (2) lays down a presumption of law.
Although, as in the case of material presumptions, their rational is always
logic, presumptions of law are also based on considerations of public policy
or social desirability.'' That is why the law elevates them to the rank of
legal presumptions. Hence, in the case of spouses and children, public
policy demands that future spouses and children as well be covered by the
presumption. This, in my opinion, is the main reason why the two are
singled out and such singling out does not mean, or should not be
interpreted to mean, that these are the only two “categories” which need not
be mentioned by name within the meaning of sub-article (1). What it means
is that “the others” are not entitled to benefit from the presumption laid

down in sub-article (2). Spouses and children are the exclusive beneficiaries
of this presumption.

Finally, a problem might arise concerning the application of sub-article 2(a).
As we saw, it specifically states *“... even where the marriage took place
after the policy was entered into”. Since several matriages could take place
between the date the policy was entered into and the event of death, a
question might arise as to who, among the spouses of such several
marriages, is to be considered beneficiary within the meaning of this proviso
or are all to be considered as one.

0 See. the discussion on this subject in Field’s Law of Evidence, ( 10". Ed.), Vol. 1, Law
Publishers, Sardar Patel Marg (1971).

' See, for example, Edmund M. Morgan, Some Observations Concerning Presumptions, p.
906. 44 Harvard Law Review (1930).
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The first alinea of the sub-article uses the word “spouse” (singular) as
opposed to ‘‘children” (of whatever marriage) in the second alinea. This
being the case, as polygamous (polyandrous) unions are not allowed under
our Civil Code and as death and divorce terminate or dissolve marriages,]2 it
would thus seem to follow that by “spouse”, under the sub-article, is meant
the one in matrimonial union with the insured az the time of his death. Dr.
Girma is also inclined to this view and he supports his opinion by citing
comparative sources.'> At any rate, it seems to me a sound solution to the
question raised earlier on which the sub-article is not sufficiently clear.

Having solved this problem, there still remains another hurdle to clear
which is probably unique to Ethiopia and this is the question as to who
should the beneficiary be in cases where the insured marries another without
going through the proper procedures of divorce and thus ends up having, in
effect, two wives (husbands), however unintentional it may be. Such
instances are not rare and our courts have, in the past, been faced with
similar situations in cases where two spouses claim to be beneficiaries of the
pension funds of their late husband.

It is futile to attempt to find a solution to this question from a construction
of the provisions of Article 701 and those in the same Section inter se as no
lawmaker, however farsighted, could have anticipated such an oddi'ty.'4
Investigation of court decisions could have yielded better results, as the
variety of cases coming before courts is unfathomable. I have not, so far,
come across insurance cases dealing with the subject, but I can’t be sure, as
there is no law reporting system in the country. In the above-mentioned
pension cases, which bear close resemblance to the matter raised here, our
courts have always favored the last spouse on the ground that she is the one
who stands to lose most from the death of her husband.'s Transposed to

" Art. 663 C.C.

" Girma Wolde Selassie, op. cit., p. 77.

*"This problem of unintended polygamous unions arises mainly because of the absence of
official administration. departments for the registration of acts of civil status such as
marriages, birth and death. The whole set of the somewhat detailed provisions of the Civil
Code dealing with Registration of Civil Status has been suspended indefinitely. See, Art.
L6l C.C.

" See, for example, Beletu Bedane v Tenaye Mekonnen, Selected Judgments- Supreme
Court, Vol. 1 (1990), pp. 105-110; Asnaketch Dama v Yilfa Shewa Wolde Gabriel,
Selected Judgments of Supreme Courts of Ethiopia. Civil Cases, Vol. 1, pp: 250-251.
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insurance cases, this is the same thing as saying that the spouse in conjugal
union (board and bed, succour and comfort) with the insured at the time of
his death ought to be considered as the beneficiary of the policy. The
alternative view often presented in pensions as well as insurance cases Is,
since pension contributions and insurance premiums are often paid from
salaries, which by law, are considered as common property of the spouses”’,
each of the spouses is entitled to his or her fair share of the benefits derived
from income which is partly theirs.

CONCLUSION

The following may be said by way of concluding the theme of this paper.
Under Article 701, the right to determine the beneficiaries of his life
insurance policy belongs to the subscriber, and him alone. He may designate
his beneficiary or beneficiaries by name or by terms like “my spouse’’, “my
“children”, “my heirs”, etc., so long as the term employed specifies the
beneficiary or beneficiaries in a sufficiently clear manner. The term
“specified beneficiaries” in sub-article (1) was carefully chosen for the
purpose of indicating that the subscriber may express his choice in the
above terms, if he so chooses.

Sub-article (2) does not, neither is it intended to, establish a new type of
beneficiaries in addition to the beneficiaries of the subscriber’s own choice.
It does not make the spouses and children of the subscriber beneficiaries of
the policy in their own right. It lays down a presumption, and this is its
whole purpose. And, as a presumption, it presupposes the existence of a
basic fact from which the presumed fact is inferred; and this basic fact is,
the fact of being specified as “my spouse” or “my children” by the
subscriber himself in his policy. This fact being proved, a presumption 1s
then drawn to the effect that the subscriber intended to includg, by the use of
these terms, spouses married and children born after the policy was entered
into. Sub-article (2) does not thus derogate from the principle laid down in
sub-article (1) and make the spouses and children beneficiaries in their own

A.A.U., March 2000 (Bound Volumes); Biritu Gerba v Abebetch Angere, Ibid. at pp. 160-
165.

o N 652 (B CIE:
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right. It merely draws the above presumption from terms used by the
subscriber himself in his policy.

This, in summary, is the educated choice I opted for from pursuing the
pioneering works of my friends and colleagues Dr. Girma and Ato Mekbib
and from my own close reading of the relevant Articles of our Codes.
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HEADNOTES OF JUDGMNTS*

SUPREME COURT OF ETHIOPIA

Appellant:- Yeshiimebet J emaneh
Respondent:- Ethiopian Insurance Corporation

C. App. F. No. 749/70

Designation of beneficiaries of a life insurance policy for the event of death

— Rights of heirs to benefits —

Com. C. 691, 701, 706. Civil Procedure - Real .

party in interest — substitution — intervention — C. Pro. C. 33, 36 and 41.

Appellant, the sister of the insured, was designated by him as the
beneficiary of his life insurance policy. Upon his death, she requested the
respondent to pay her the sum due under the policy of her late husband. The
respondent refused on the ground that it has already fulfilled its obligations
by paying the entire proceeds 0 the children of the insured as his heirs
pursuant to the orders of the Awraja Court to this effect. The present
appellant then filed a suit before the High Court which held that, although
both the present appellant and the children of the deceased are entitled to the

proceeds as beneficiaries, the

respondent, in the present case, cannot be held

doubly liable as it paid the sum insured to the heirs of the deceased not on
its own initiative but pursuant to a court order. The present appeal was

brought against this decision.

* A full English translation of these three Judgements is found in Volume 16 (1993) of the
journal of Ethiopian Law. Interested readers may refer to pages 40-53 of the same.
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Held: Decision of the High Court reversed.

The Insurer has the obligation to pay the sum due under the policy to the
beneficiary specified by the insured. A court order to the contrary cannot be
raised as a defence to absolve it of this obligation of its to the specified
beneficiary.

HIGH COURT OF ADDIS ABABA
FIRST CIVIL BENCH

Plaintiff:- Tsigereda Wolde Selassie
Defendant;- Ethiopian Insurance Corporation

Intervening Parties: 1. Sara Tekle Haimanot
2. Mihiret Tekle Haimanot

C. F. No. 602/73

Designation of beneficiary under a life insurance policy for the event of
death — Rights of spouse and children to the benefits — Rights of children not
born when a life insurance policy was entered into - Assignment or pledge
of a life insurance policy — Com. C. Art. 692 (2), 698, 701, 706 and 707.
Precedents and their application — Indispensable parties — Joinder of
parties — Protection of the rights of minors in court proceedings — Cases
instituted without payment of court fees — C. Pro. C. Art. 40 (2).

Plaintiff was the sole designated beneficiary in the life insurance policy of
her late husband. Defendant corporation refused to pay her the sum payable
under the policy on the ground that the Supreme and High Courts had, in the
past, rendered conflicting decisions in similar cases and that, as a result, it is
at a loss whether to pay the entire sum to the designated beneficiary alone or
divide it equally among the designated beneficiary and the spouse and
children of the insured. The action was brought by plaintiff to enjoin the
defendant to pay the proceeds to her pursuant to its obligations under the
policy.
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Held: Plaintiff’s claim rejected.

The fact that the spouse and children are clearly mentioned as beneficiaries
under Article 701 (2) of the Commercial Code indicates that they are
equally entitled to the benefits of the insurance policy with the designated
beneficiary.

SUPREME COURT OF ETHIOPIA
FIRST CIVIL BENCH

Appellant:- Tsigereda Wolde Selassie
Respondents:- 1. Ethiopian Insurance Corporation
. Sara Tekle Haimanot

Mihret Tekle Haimanot
Emanuel Tekle Haimanot

. Meaza Tekle Haimanot

. Nebiyu Tekle Haimanot

AU A WN

C. App. F. No. 677/76

Designation of beneficiary under a life insurance policy for the event of
death — Rights of surviving spouse and heirs — Purpose of a life insurance
policy — Persuasive power of precedents — Amendment of pleadings —
Raising of new issues on appeal - Procedure to be followed in cases of
conflict of interest between guardian and minor — Reference of cases to the
Panel Division of the Supreme Court — Com. C. Art. 691, 692, 695, 701,
705-708; C. C. Art. 827; C. Pro. C. Art. 91, 329 (1).

This appeal was lodged against the decision of the High Court which ruled
that, pursuant to the provisions of Article 701 of the Commercial Code, the
benefits of the insurance policy of the deceased should be equally divided
amongst the present appellant, wife of the deceased, and present
respondents, children of the deceased, even though the present appellant
was designated as the sole beneficiary under the insurance policy.

-97-



Held: Decision of the High Court reversed,

The spouse and children of the insured are entitled to such benefits only in
the absence of 3 specified beneficiary. '
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eNINFT RPTC ColovAnt@- &6 TIC G0-3E LUI° “I0nAP NHF
R3E (A CAIET UIC ADGoLER AR A F TG W21 A0
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gol® e90NAP FF AdNeTF AT Aan£Td 2P T KRG AavOA CTHH
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A Af MIP ®mATFT AF i 0L T Rl a-+aa
AGRLATI® 1 ARMPAL h@-dT AVTDTF  Aor DT NAMPALST 0A
ATEKS NINF 0L 0Fag oomiE THIN a9t QATLLS  HU-
ATET LT3t :

s eOINT 0LVl KBC Fén

Oaoofa@ R121C AOTh ANA hIE aD-¥+  SCT DRINTE
eo9pNA@-7 TN 0NhLE oo KS NPoomG £+ TN OTASE
e avOF  ATO%7% APTFS AhAT (ANLC ®eam ho-at L&t
0“8 Tim- AC&  AmFel oWt L TG m-3: @& THCHC
eHE O7YIN 17 aFn fola@- Fa UL TAALD- oohONT KWIRHY
PAL KEGLATC:: Lm0 RE @-0NDANS N+afe HCET A.gofAl
eagFa - LAPT OTANL®- CIA7TTT A0gol 07T ek AT
PCEF STom- 7l RC A%e1E OHY 18 SAT®-F 719
Nrnna eer1aAx 1m-: SARTT AUC CEPLIT MEOT WILZILSC
U-h- LANTNT® NAHooGE ADSoLl omTIC AEFAP 2 I PR@-

Leatn #7¢- NAoe&+£S NAgodMmC o APE ®PC 84/1986 124+ IHM 535

agni RTC 4412 OAPE RTC 83/1986 AG &7 LA NNS-T APEF ool

G173 €290nae AT0FT ¢ PTG AL+ etam@- CATERS Neh.&-P
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WM FA4 “Black's Law Dictionary” #p-% PouU.2m-  no9nt-am-
AN - s

An institution, usually incorporated, whose business it is to receive money
on deposit, cash cheques or drafts, discount commercial papers, make
loans, issue promissory notes payable to bearer and perform other related
functions.’

‘UCrn 294 Oh  A90q ‘IaoiC-f- heNE TN Keina
CoLeNPgopT Tr¥7 mege ChPa (A i g Coany T Lo o
(T i o 0*SA  Cog T TN foLenecT AAT PP F f7Thé.n-
¢-t-0g. N15F73 fo.emme ALbeTF oy TINCFF fo2fhesm-3 g
-z

He a0 oopg. Cr™ 0t eL%rge LH 34¢n r38A7@-
EV1d-az: Dhcorn ags 2000 Yoot 043 FLGE®- L35 anp-Sa- e
M Aan-1 e on. RNILMCS Cavf augpox; T7F9 e4arLe
129901 F  Mtavpeny. AIEMNE  FH A s DCPT AR A2 P9
FAT@-  42P53 5w rCe-PF WP aop Vraov® Mc:: wyHp
AIPF C1bLh G m. T AL v 3rm. T NMH-®7 LH mHq
AL -7 P 19PE Khae-coe C-+0A PIne ML @-¢ e,
"NCF AHL  L4oom. MC:: OHY- Hoo AN, OANLET oz
NE2.0.€ A720%  wyan DAL 0F¢. e an TN Po°HPw- <.
TR 4.z T13wm-£%  qepye Colm-£39°  eqec A1
P75 hiuge cs: o000 eCopr NPTz 0L popne.c
1N AM-M-F  pog.Pge LY S04 m- nNCz: ey an’}) 2.
L824 e¢. ey MNePF it Frams 3 LW (129849 hyng-
AT hé1 Sani) AANAM LH hatpF NEC LamaL: 2775 s

2 Henry Campbell Black, Black's Law Dictionary, 6 ed., Centennia] Edition, West
Publishing Company, 199, . :

i Wikipedia, The Free Encyclopedia, <http: / en.wikipedia.org/Wiki/History-of—banking>.
See also Encarta Encyclopedia 2003, Banking Reviewed by James M. Jones. NHp
R 0P g rICF ep MmP2q ANy N4+ A%995 PPA- £a-33
DRAKGT avaop M+ hha-s: '

- M.L. Jhingan, Money, Banking and International Trade, 5™ Reviged and Enlarged
Edition, Vrinda Publications Ltd, Delhi, 1999

- B.M. Lall Negam, Banking Law and Practice, 5™ Revised and Enlarged Edition,
Konark Publishers Pvt. Ltd, 1997
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e fe PhNGC NAUT-T7 oobth Tandez: #0 NPNT° NCYT FAD- 13N
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NAMAE NPT ANF ALUTT nH @2 G Cha-CT VICT9° Thavfs:
aA7°an fUA Ak 11401 ¢-Faowdotm- T encha-s N7n HooSE
enyn hwdé-Cr AT AentPor L1% AV T8 Ryetemmt 3én
eHA: &V a7 OHAL PN Awd-C havEavés 1LH m$ei3 AL
1IEPAT”  LT16-AER A3 UlcC AAd- eIt AL TaR7
RFPAR R Lacnda-  SATEY OCr RITLET CRMTFT®-T P
eatm- OFPPT CARMN& £9NNC ol Ream (ALE eadIem-NT
euem- KOGC -3z P QPN AN E OLPTFTDT AF £.Caod-
AIPLEE HIL SAT®7 bFPF NifT MLT NAA A A7 10N
ooz O(1&ED CSH APF  eHNLAE  0antF eaorSTm- TIC
wehaaog  (LaoM  ao ¥V T PRI L ¥ Tu T Vol | O (s 7710
o.M Eavdi: LVT AAGh. 1694 ATaowdotm- eA T IAH TN
(Bank of England) U-nA @3 havFT:z LUTT nh Ahdae AeS
(goam- 9a9° €-taovf TIC e LoN

W1eFT La@-T T Pe pe1i 2én NWiavaht W EnTT AL
ogm- (M9° KBC ST h&TL Sao- P PR s DA 1 ET
SCAT 1A @BF LT OhEE CIndarTT Fy ONLCS M@0

ootunt €taoe& HC:: AN N&Adh It W PR 29 AAA LS
e-Pavna@m- av(Cl K380 02l D-it

KALCN NACHK 0°7ooANT LI PATCE SmNPAT HIL h&E ne
ARLLe HPNS €oINMA TN G oA N@- AP TIT
MNP T 21aPaz: hCATT somd9® RILTHIN Lu-T7:: NHY nAaA
N1mé 0% eANTI:: .0

ALCF OtovAn 9" SFTch Y1721 WitR 27 eopn-tam-7 SG1CAs3

. Shekar and Shekar, Banking Theory and Practice, Vicas Publishing House Ltd,
Delhi, 1999.

* Encarta Encyclopedia, 2003.
S @ ch TIAT THOA0S IFCATI@®T TN ?Wﬂ(‘hﬁ::l‘ 0944098 LCET 1990 %.7°.

-102-



NECH RIMANAC ACAT A h9°eP+ @TF S0 M G::
JhATE ANLE 09907 AThAhA®D-... DA héM 1T hRCh ATC?
£INGN:: ATANTE AT hACh hANAAG::

NA%7¢ LAM- AWECP NPT AFMHI® hHU ©1A¢ ALLAT":: hAL
hOE N€C 70PN LH ®AL oom®d 9732 (LUr79° NMWCE h7h
ANCC IC CoUPLLN haMEI®:: NPT AIL2LIOPm- (WIC-TT
HaoS P €0 n Awdé-C CHEaldm- M205@- hFA Hooh oo0F K0l
PP m-  ANNTE O7n (Bank of Abyssinia) hWitaowd-t (AA hm-::
N7 N8°9P 9°2.005 ORT70.H AN SH8LC AMdm- K
NhéP ¥ AOe N°NC °Th N06L avUh Ah.h 01905
Wtdldiao @A KR°TLY1 +REPG Ah.h. MbANEPL 16 7 1906
FavCCe P’L-m-F Fovl:i: £V 0 n o)y oo T HooGT
A1A-T ANT $8F Ah.A. DRIV 29 7 1931 E9°C ov-A-
lav-A OAFCERE a7 /2°C L152C NNdm- OAATRS OFh
+4nz: LU AT WPS ar’df Nk NEerlé MLLAPT 14T
0207 O8NS Z0CT OhiCS N29°0A $CHRETT hef hd®A 124
CHooSP 71L& NFT 0é Afhsm-F hé? NaA ChMAS mic-
ook 2267 ACIRET A1LL:: AMALST U16ET OSHATo-
AN Gaovd- LHI® RIL OFh BT OTh A, §7A. Coodna-
PA.MAL NINT AISIEL AIRNPOLT LLCTE MC::E

N1991 NAA L9° CAACXKS a7/ OFn (State Bank of Ethiopia)
PN AR AaofPCE ST T av 1S ACBFT Co-B TS
ETPCTS 0T 02700AC % Awé COLINF@-T €0Th /P EPF
OA7L M-AT  ATnFPOIPT ANLAL ANt ooOm+T P7lovaht:
Coof0% NF0FF NCTF 0AA Oh-A ALhG@-T $SF 11956 9.9°
em (M- 075 071L 0% ”180h46LA +HLCY v-ak +RoTT
drgowdli: SUI Ul OWIE-FT Aam- 0FNS P4-£6730 42T 0L
N7 Néot:: QHY £1€ aFag 01955 9.9° Coma- €O70FS ©17HA
82 APE RPTC 206/1955 NG5 hooCd €300+ @-:: NLCT Hovy
P TI° CTIHNG 0T APE |PC 99/1969 €1NA 1 @TF Adh
(1986 9.9° £40 ANLNT #LEAz: hWHE @SV hmPAL 0TS
Can T RISONTEDF Awd-C €7%avank DT @THPh:: hATH.U
Jaova €oM-tA-A- B i

15. eTIHNS 0% APE €TC 83/19867

°® National Bank of Ethiopia, History of Banking and Money in Ethiopia,
<htpp://www.nbe.gov.et/History/history.htm>
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M7 ooN7°79 LF-Ap:: . i
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NECT A-Naa- 00T TR ASe U0 AU RILTInTad- MPAA
(19741 WG STPND::

U. €31LS W50 16 12CF (Commercial and Industrial Loans)

AYHY NECT ntag 0L NyF e2120m- R1a0e T OLUE eTNLq
ehA8NIE ROV oofOF FNCFTreT  0eLhSo-+0T LI
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AN Good AANAM nerC LH S TR (o205 ChPC LH
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- AO97977% €l 790P G

A ChmPol NEET (Consumer Loans)

AHY  NLCT (WIC-TF7 AH-9° CTaavSs KRE&NT:: CANNNLLPFT T
RI871¢ VICT G ach?- ave 97 nGa-F  Otaeges 0N
/¢ HCETF ZWwr 1 @-ad- AELPA:: Nave G- w1228 aortr
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PNGehSa NCe AnPd9® AHU AL o934k TM. Lraaz: €4 Py
NECTFE 989E ALt Adod 52 0+ony 1H €taoay oom?
LA NLC COINTF - (close end credit) @m&9° O-+mAT TIHN MLL
7C AMFPUD- A%UND VIC RIBmPI0 fo20m- (open end
credit) AU+ LFAA-:: CavfanlPa- Y9t NEC NH-@-7 LH 07T7HO-
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W NLLC ILYEF 9PAn Y- :

ch. € NLT 290298 N CF (Mortgage or Real Estate Loans)

I 21008 N&CTF 0409 Haod hese Wl 3P APy ChpGoy
APPOPALT @3 LH GHY £7¢ 010974 a3 na- N70F °0m-
STm::  agodad  pao)WT ATIPTF  ApTIET 03 AaprrlfT
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f720m- eNLC GetF CF@-:: TR COWIINTFm- CoAe aomnIge
NS Hoo? h&S HP Aa eo9Fa mege CtmaT avr? LT Aac:
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4. ONTOFG OANPUIT aoun PAD- VTTYE AIP 0L

THN?” 1 M4 00Th %t T NS 0LINTE- ooy
W&FPLA T AL Cloowdt U719 WiLaoPs aom? COUMHD- (@-p
MTF oWl -z NP ALY V-3 AA@-A-F AMPAAG- K
MTAL?T 0L “INPoo TS TIHNS 4T 00 DAIOP oo T
AHLITET CFThhC AT 0318 m £1ILPT aowldit P99gvl-
LGNz LU-TT AMPAL @-A-FT7 LI TIHNG Tt “INPan Py
P9loman kT LHF HY 18 4277 PWrd RS2 04ag e
16 N%lavdET €F1L 9 L70F CATHLY WP INT LH S-:s’

PUT £76PTT C2laoan kT €308 9 LIILPTF COUTT PoUtap
CTHIN 0Y%FS 00T 26PTF D OFovan 0T 0398 W) hidd
R hG (WETC 715 Adh 967) -3 Mh: APYEET hidoa
aRhF (00T AIPRF  (Titles) €4+hda  AP?  ARSHUT®  m3aa
L1IVLPT  (General Provisions)? €39€ @bt (Commercial
Instruments) &S €1 ¢-PF (Banking Transactions) -flAm-
TECEPA:: HAR hv-T CHLHO-? €N 124-PF T-82 eo9avAh-ta
MM RIPE 0l PR AN 90T Lot Ya-:: ATvge
fota-1 ST -2

- AF 990m- ALL-PF (Bank Deposits)

- PONS h.¢-& (Hiring of Safes)

- tooAATL AN (Current Accounts)

- #571 (Discounts)

- $NLC TVTrRF (Credit Transactions)
DAY @-0T WICTFT 04T CHAov8a7 Pmn 20407 TrPAF I
AN CWHS h.C-£7 P2lovAhETT YT AL M taa- AMC ALCTY
AraoAnIn7:: |

41 eEma ¥ad

€m0 07 2%t 2392 a1 LT RAL N-+aovAh+9m-
R avRh&T QIPRx M1 90046 R7LT N&EA R3e (h‘fl’i‘c

"PART T CAAPRE A 4 Wit VAT LLLD MINE GCL 0T
1989 9.9° 1% 19-20.
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896 Anh 902) L1%A-:: nea- “Deposit of Funds” 20 Yo [ W
NiDNC Co98. - THIN oihge. NA“70¢ o p> NN ché1 - ::

THIN nhee. Poidanpny- hwd( CoLawan-m- C1E 1 @pc
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ABSTRACT OF THE AMHARIC TEXT

TITLE OF ARTICLE

Some Points on Laws Relating to Banks and their Operations; by Tilahun
Teshome, Associate Professor, Faculty of Law, A.A.U.

SYNOPTIC CATCHWORDS

Banking — Short history — History in Ethiopia — Fetha Negest, Art. 27 and
29 Proc. No. 206/1955, 99/1969, 83/1986. 84/1986, 85/1986. Main services
rendered by banks — Deposits — Current accounts — Savings accounts —
Hybrid savings/current accounts = Time deposits; Loans — Commercial and
industrial loans — Consumer loans — Mortgage or Real estate loans; Money
transfer services. Nature of legal relationship between banks and depositors
_ Savings accounts — Current accounts — Letting and hiring of safes. C.C.
Art. 1676, 27272738, 2779-2795; Com. C. Art. 827, 857, 895, 896, 897-
002, 917, 919-924. Other matters raised in connection with nature of legal
relationship — Operation of account — Death of depositor — Dissolution of
associations. C.C. Art. 467, 946, 1910, 1911, 2181, 2205, 2206; Com. C.
258-270; Cooperatives Proc. No. 147/1 991 Art. 44. Loans — Nature of legal
relationship between banks and borrowers — Payment of interest - C.C. Art.
9471-2489: Com. C., Art. 945, 946, Proc. No. 29/1985. Pledges and
Mortgages — Current issues around the question of foreclosure — Extent of
right to foreclosure — Commissaria lex — contractual foreclosure — Judicial
foreclosure — Power of sale foreclosure; C.C. Art. 1920-1951, 2825-2874,
2851, 3041-3116, 3060; Com. C. 171-193: Civ. Pro. C. 394 et seq.; Proc. .
No. 65/1989, Proc. No. 97/1990, Proc. No. 98/1990, Proc. No. 216/1992.
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RESUME

This Article is intended to familiarize the general public with the type of
services currently rendered by our banks and the laws relating to them. It is
generally believed that, together with the growth of awareness among the
general public of the nature of services provided by banks and the protection
afforded to them by the law, the possibility of expansion of this sector of the

economy is very promising.
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“These amendment's are generally aimed at adjusting the balance of risk
in favour of the employer rather than to remedy any ambiguity, anomalies

or discrepancies 10 the drafting’.
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Appendix

Housing Grants, Construction and Regulation Act 1996 (UK.)
Adjudication

Art. 108

l. A party to a construction contract has the right to refer a dispute
arising under the contract for adjudication under a procedure
complying with this section.

For this purpose " dispute" includes any difference.

2. The contract shall-

a. enable a Party to give notice at any time of his intention to
refer a dispute to adjudication;

b. provide a timetable with the object of securing the
appointment of the adjudicator and referral of the dispute to
him within 7 days of such notice;
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c. require the adjudicator to reach a decision within 28 days of
referral or such longer period as is agreed by the parties after
the dispute has been referred;

d. allow the adjudicator to extend the period of 28 days by up to
14 days, with the consent of the party by whom the dispute
was referred; '

e. impose a duty on the adjudicator to act impartially; and

£  enable the adjudicator to take the initiative in ascertaining the
facts and the law.

3 The contract shall provide that the decision of the adjudicator is
binding until the dispute is finally determined by legal proceedings, by
arbitration (if the contract provides for arbitration or the parties
otherwise agree to arbitration) or by agreement.

4. The parties may agree to accept the decision of the adjudicator as
finally determining the dispute.

5. The contract shall also provide that the adjudicator is not liable for
anything done or omitted in the discharge or purported of his functions
as adjudicator unless the act or omission is in bad faith, and that any

employee or agent of the adjudicator is similarly protected from
liability.

6. If the contract does not comply with the requirements of subsections

(1) to (4), the adjudication provisions of the scheme for construction
contracts apply.

7.  For England and Wales, the scheme may apply the provisions of the
arbitration Act 1996. with such adaptations and modifications as
appear to the Minster making the scheme to be appropriate.

8 for Scotland, the scheme may include provision-conferring powers on

courts in relation to adjudication and provision relating to enforcement
of the adjudicator's decision.

PO _XU-6T

Thehon Siranthon; Keating on Building Contracts, Sweet & Maxwell Limited
London (1995):

Keith Pickvance; Delay and Disruption in Contracts, MPG Books, Bodmit
Cornwell (2000).
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Federation International Des Ingeniers  Conseils, ] 987; Conditions of
Contract for Works of Civil Engineering Construction, Part I General
Conditions with Forms of Tender and Agreement, FIDI C Switzerland.

E.C. Corbett; Fidic Fourth, A Practical Guide, A Commenta?y on
International Construction Contracts, Sweet & Maxwell, London (1991 )
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This paper provides a short guide to a topical subject. It attempts to
familiarize the general reader with the various types of construction
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of contracts frequently employed, both locally and internationally. It also
attempts to summarize the precautions that need to be taken before entering
into and during the performance of construction contracts in general, so as
to prevent delay and disruption and the concomitant harm these will entail,
especially in major construction works.
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JUDGMENTS COLUMN

FEDERAL SUPREME COURT
CIVIL BENCH

Appellant:- P. T. Sinar Antjol
Respondent:- G.E.T.S. International Pvt.

C. App. F. No. 5221/93

Trademarks — Usurpation of trademarks — Unfair competition — Suits for
cessation of acts of unfair competition — Against whom action lies - Com. C.
Art., 133 and 134.

The present appellant brought an action in the Federal High Court seeking

for an injunction, claiming that the present respondent has been engaged in

acts of unfair competition by reproducing his trademark for soaps, duly

registered as “B — 29” with the Ministry of Commerce, and selling his own

soaps under the same trademark thereby creating confusion among the

public. The High Court rejected his claim ruling that an action of unfair
competition is only sustainable against the manufacturer who produces the

goods under the allegedly similar trademark and not against traders engaged

in buying such products from manufacturers and selling them to the public.

The present appeal was lodged against this decision. '

Held: Decision of the High Court reversed.

* As one can be a manufacturer or producer of goods without at the same
time being engaged in the wholesale distribution or retail selling of such
goods at the place of manufacture as well as other places, an action for
unfair competition, which results from usurpation of trademarks, does not
‘necessarily only lie against the manufacturer or producer of the goods.
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e Although there is presently no special law on “Trademarks”, under
prevailing practice, trademarks are registered with the Ministry of Trade and
Commerce and traders ought to check such Registers before adopting a
certain trademark and using it in their products.

FEDERAL SUPREME COURT
CRIMINAL BENCH

Appellant:- Girum Tadesse
Respondent:- Public Prosecutor

Cr. App. F. No. 6782

Contempt of court — Contempt committed not in open court — Impeaching

credibility of witnesses — P. C. Art. 443 (1) and 443 (2) — Cr. Pro. C. Art.
195.

The appellant was cited for contempt of court and sentenced to two months’
imprisonment for holding the court up to ridicule by, in a matter before the
court, phoning a close relation of the defendant and threatening him saying:
“] have spoken to the judges and prosecutor. It was I who had her sent to
jail. I will yet have her sentenced to five or seven years’ imprisonment. I
shall see what you can do to save her!” The present appeal was lodged
against this conviction and sentence. '

Held: Judgment of the lower court affirmed but penalty reduced to a fine
of Birr 500.
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