NE VSLF’I"I‘I* i

THE ETHIOPIAN IBAB AbS()(‘lA’l‘lO\'

Vol. 1 No.6 Tel. 530122  P.0.Box700  Fas il

eba@telecom.net et

February2005  Published every two months by the Ethmpian Bar Association

The new law on bail

y

The new law on bail: 4 case of changing the map with out changing the
territory??

Believe it or not the right of the 'accused' to be released on bail is among those
important modern concepts that the Ethiopian legal system was late in adopting. It
was simply glossed over even in the Revised Constitution of 1956 despite the fact
that related concept such as principles of due process; speedy trials as well as

presumption of innocence were duly recognized by Constitution.

May be as an after thought, the right was accorded due recognizance in the
criminal procedure code which was enacted in 1961. That code laid down, with
sufficient clarity, objective and subjective grounds for granting or withholding the
right of the accused to be released on bail. The objective criterion, which is
described under Art. 63(1) of the code literally provided an absolute right to bail in

all but capital cases. According to the code any one who is arrested:



"May be released on bail where the offence with which he is charged does not
Carry

The death penalty or rigorous imprisonment for 15 years or more and where
there is

No possibility of the victim of the crime dying.

The subjective criteria laid under Art.67 (1) provided for an exception to the rule
to particular defendants on grounds of personal credibility of the defendant.

The era of the military regime ushered in a period when the right of the "
suspected " to be released on bail for the so-called " red offences " were simply
ignored. It was ignored because most of those suspected of committing such
offences were either dealt with extra- judicially or the right was withdrawn by law
for a series of offences falling under the jurisdiction of the military or later on the

special courts.

The end of the ‘ancien regime; if one may say so, in June 1991 gave every one
reason to believe that the gloomy days hampering the full realization of the right
of the' accused ' to be released on bail are over for good. The enactment of the
Transitional Period Charter, which for the first time, officially accorded

recognition to the Universal Declaration of Human Rights of the United Nations,
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was indeed a shot in the arm for that line of thinking. Further more bail as the right
of the accused got an added booster when it was elevated in to a constitutional
principle, for the first time in Ethiopia under Art19 (6) of the Federal Constitution.
Buttressed by such solid legal basis, and supported by jurisprudence extending
back to 1961, many believed that the objective criteria for denial of bail are the
culmination of the cumulative situations laid down under Art.63 (1) of the

Criminal Procedure Code.

But subsequent events proved that this belief was unfortunately mistaken. The
first crack occurred in a famous case way back in 1996 w here bail w as s imply
denied in total disregard of the cumulative situations envisaged by Art.63 (1) of
the Code. As if that was not enough a Bill was hastily pushed through parliament
in June 2001 abolishing the right to be released on bail for all those ' arrested’ on
suspicion of having committed a corruption offense. Challenges lodged against the

constitutionality of this law at the highest level turned out to be fruitless.

Some 3'” years later the Government agreed to relax restrictions imposed on bail
for persons arrested under suspicion of corruption. The new draft was thus target
specific and as such did not refer to c umulative factors t hat are 1aid under A rt.
63(1) of the code. Unlike the code it purported to hinge bail to a single factor,
which is based on the maximum length of the imprisonment, which the offence
with which the accused is charged. An open invitation was made to the public to
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voice views on the proposal to make bailable all corruption offenses entailing
imprisonment up to 10 years. All agreed it was a well come gesture and many
including the EBA urged against the downsizing of the bail standard as proposed
in the new Bill, arguing for a single and uniform regime applicable to all cases of
bail, but to no avail. Parliament voted the proposal into law lock, stock & barrel,
and .by dint of that act corruption offences entailing up to 10 years of

imprisonment will soon be bailable.

But unfortunately most frequent charges laid against public servants relate to
crimes of abuse of power, which carries up to 15 years of imprisonment. This
group of defendants along with co-defendants from the private sector who got
caught up in the course of ordinary business transaction constitutes over 90% of
those so far charged for the crime of corruption .If the maximum sentence, which
is seldom imposed, is to be taken as criteria for granting bail, the new law has no
succor to offer for this group of defendants. We hope in earnest that, that is not
going to be the case. In the event it is, the import of the new law as far as this
group is concerned is not going to be any more than changing the map without

changing the territory.















