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NOTE FROM THE EDITOR

The Ethiopian Bar Review is a bi-annual publication of the |
Ethiopian Bar Association. The Editorial Board welcomes |
Articles written in English, whether with or without an Amharic
translation. All communications and inquiries are to be |

addressed to: _|

The Editor

Ethiopian Bar Review
P. O. Box 700 _
e-mail: eba@ethionet.et

The Association would like to express its thanks to the Canadian Bar
Association (CBA) and _the Canadian International Development
Agency (CIDA) for funding the publication of this Volume.
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Registration of Immovables under the Ethiopian Civil Code:
An Overview in Comparative Perspective

Yohannes Heroui

1. Introduction

The decision of the Cassation Bench of the Federal Supreme Court in Gorfe
Gebe Hiwot v. Aberash Dubarge and Getachew Negga has given rise to a
controversy extending well beyond the ranks of the legal profession.’ In this _
- case, the Court held that a contract of sale of an immovable can only be
valid if the two requirements as to form are satisfied; these formal
requirements being, that it be made in wriling, and, that it be registered with
a court or notary.” The reason for the unusual interest and conlroversy partly
lics 1n the fact that the Cassation Bench has, in so ruling, chosen to depart
from scttled practices and, in the process, lenl life to provisions of the Civil
Code long considered still born.’ Tt also, no doubt, partly arises out of the
fear that, given the sky rocketing prices currently being witnessed in the
housing market, the ruling of the Court may embolden unscrupulous sellers
to renege on contracts already scaled and even disown transactions long
considered closed. 470 Mekbib, a renowned former Justice of the Supreme
Court has, in an earlier issue of this Journal, added a further dimension to
the controversy."’ It may, in his opinion, be maintained that the 1975 laws of
nationalization of all rural and urban lands, as also endorsed by the new
1995 Federal Constitution of the country, has drastically undermined the
notion of “ownership” itself and thus robbed the rules of the Civil Code on
the subject of their very raison d’ etre.® And as the maxim holds: “when the
reason for the rule goes, the rule also lapses”. Cessante ratione, cessa ipsa
lex.

! See, the Sunday, Ginbot 12, 1999 Issue of the Amharic bi-weekly newspaper, The
Reporter.

? For a full text of the Tudgment, see, Ethiopian Bar Review, Vol. 2 No. 1, pp. 182-190.

? Sce, pp. 61-62, infra.

* Mekbib Tsegaw, Coniracts Relating to an Immovable and Questions of Form (Ambharic),
Ethiopian Bar Revicw, Vol. 2, No. 2, pp. 157-161.

> See, pp. 72-73, infra.
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The facts of the case may be summarized as follows. The present appellant,
Woizero Gorfe brought an action against the present first respondent,
Woizero Aberash, before the Federal First Tnstance Court seeking her
deceased father’s share of the common property held by the first respondent
who was wife of the deceased at the time of his death. The Court ruled in
her favor and held that, as an heir, she is entitled to her father’s half of the
property held in common. Thereafter, the present second respondent, 4/o
Negga, appeared in opposition claiming that the proceeds of the judgment
included a 400 sq. meter plot of land and a house on it which was
transterred to him under a contract of sale entered into between him and the
deceascd (ather of the prescnt appellant on Hidar 23, 1985.° In reply, the
present appellant contended, among others, that the contract of sale is not
valid as the property in question did not have ‘a title certificate and that,
upon exarnination of the records relating to the house by the cngineer of the
Judgment Execution Office in 1992, no document indicating that Ato Negga
owned the premises was found. On the other hand, the present first
respondent, Woizero Aberash, affirmed that the sale did indeed take place.
The Court upheld the validity of the contract of sale and accordingly revised
its earlier decision. An appeal was lodged by the present appellant and the
Federal High Court dismissed the appeal thereby affirming the decision of
the court below. Thereafter, the present appellant filed a protest beforc the
Cassation Bench of the Federal Supreme Court asking for a review of the
decision of the lower courts contending that the lower courts committed 2
fundamental error in holding that the contract of sale was valid. The
question of registration with a court or notary was not raised as an issue in
the court of first instance, but, in view of the controversy surrounding the
question’, it seems thal the Cassation Bench wanted {o set a precedent and,

® The Ethiopian calendar is seven years and eight months behind the Gregorian one, The
year 1985 mentioned as the ycar of the contract would hence be 1993 under the

_ Gregorian calendar. This date is of some importance, as we shall see later,

{ See, Mekbib Tsegaw, op. cit., pp. 161-167. In an carlier case, Habte Zurga et. al. v,
Mulushewa Terefe et. al., held that registration is not a requircment as to form and that a
contract of sale of an immovable is, despite the provisions of Art. 1723, valid as between
the parties so long as it is made in writing as this is the only formal requirement imposed
by Art. 2877 which deals specially with contracts of sale of an immovable. Registration,
on the other hand, is imposed for the protection of the ri ghts of third parties, as is clearly
stated in Art. 2878. On appeal, the ordinary Bench of the Federal Supreme Court
reversed the decision reasoning in much the same way as the Cassation Bench did in the
Gorfe case. See the full text of both judgments in the Ethiopian Bar Review, op. cit., pp.
[71-179.
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as we¢ saw overturned the decision of the lower courts ruling that the two
requirements as to form must be complied with.® In the opinion of the court,
public policy demands that special protection be given to contracts relating
to immovable properties.”

In this Paper, we shall attempt to present a survey of the rules of the Civil
Code relating to registration of immovables and of the inter-relationships
and differences between the various types of registrations found in them
with a view to further elucidating the issues raised in the Gorfe case as well
as provoking further interest on and study of a subject which was given a
prominent place within the scheme of our Civil Code at the timc of its
enactment but has since been largely neglected. We have chosen the
comparative method of approach not only because of its obvious advantages
in the study of laws largely based on foreign sources but also because the
mstitutions designed for the implementation of the laws under survey lack
local counterparts which could serve as an autochthonous source for the
study of the subject. We shall begin with a comparative survey of the laws
on registration, their historical origins and the principles which gave rise to
their introduction. We shall then examine the Ethiopian rules more in
particular in light ol these comparative sources.

2. Registration in Comparative Perspective
2.1. Historical origins

Formalities have played an important role in the law since the carliest of
times.'” One of the earliest cxamples of a contract enforceable at common
law was the contract under seal, known as a deed. A deed was an instrument
which was not merely in writing, but which was scaled by the party bound
thereby and delivered by him to or for the bencfitl of the person to whom the

* Under Art. 2 (1) of the Federal Courts Establishment (Amendment) Proclamation No.
454/2005, decisions given by the Cassation Bench of the Federal Supreme Court
constituted by no less than five Judges are binding on both Federal and State Courts of
whatever level.

? Judgment., pp. 188-189.

' See, for example, S M.Waddams, The Law of Contracts, Second Edition, p. 161, Canada
Law Book Inc., Toronto (1984).
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as we saw overturned the decision of the lower courts ruling that the two
requirements as to form must be complied with.® In the opinion of the court,
public policy demands that special protection be given to contracts relating
to immovable properties.’

In this Paper, we shall attempt {o present a survey of the rules of the Civil
Code relating to registration of immovables and of the inter-relationships
and differences between the various types of registrations found in them
with a view to further elucidating the issues raised in the Gorfe casc as well
as provoking further interest on and study of a subject which was given a
prominent place within the scheme of our Civil Code at the time of its
enactment but has since been largely neglected. We have chosen the
comparative method of approach not only because of its obvious advantages
in the study of laws largely based on foreign sources but also because the
mstitutions designed for the implementation of the laws under survey lack
local counterparts which could serve as an autochthonous source for the
study of the subject. We shall begin with a comparative survey of the laws
on registration, their historical origins and the principles which gave rise to
their introduction. We shall then examine the Ethiopian rules more in
particular in light of these comparative sources.

2. Registration in Comparative Perspective
2.1. Historical origins

Formalities have played an important role in the law since the earliest of
times.'” One of the earliest examples of a contract enforceable at common
law was the contract under seal, known as a deed. A deed was an instrument
which was not merely in writing, but which was scaled by the party bound
thereby and delivered by him to or for the benefit of the person to whom the

® Under Art. 2 (1) of the Federal Courts Establishment (Amendment) Proclamation No.
454/2005, decisions given by the Cassation Berch of the Federal Supreme Court
constituted by no less than five judges arc binding on both Federal and State Courts of
whatever level.

” Judgment., pp. 188-189.

¥ Sec, for example, S.M.Waddams, The Law of Contracts, Second Edition, p. 161, Canada
Law Book Inc., Taronto (1984).



liability was incurred.'! At common law, 'the importance of the promise
given under seal was that it was enforceable even if there was no
consideration—the price for which the promise of the other is bought, which
is an cssential element of contract under the law.'? In other words, a deed
was cnforcecable because of its form; it was the presence of the seal alone
that madec the promise under seal enforceable.”” The elaborate rituals of the
hot wax, the red ribbon (wafcr) usually affixed, and the longhand employed
indicaled care and dcliberatencss by the parties obviating the need for
consideration.'* Although the traditional ritual of thc scal as a formal
requirement of a deed was abolished in 1989, deeds still play an important
role in English law, as we shall see later."”

Formalities played an important role in Roman law too. Of particular
importance was the special form required for the voluntary alienation of
property. Under Roman law, contracts alone could not transfer property.
They only served to create obligations, i.e., “mere rights to be paid”.'® Tn
other words, the purchaser did not become owner in virtue of the contract;
he was merely the vendor’s creditor. For ownership of the thing to be
transferred, a formal act of transfer was necessary. This was known as
manicipio, for things res manicipi, or those which constituted the principal
subjects of ownership, such as land, houses, slaves, and “‘beasts tamed by
ncck or back”, and in jure sessio for both res manicipi and other things (res
nec manicipi) as well.'” The essence of both is their publicity.

'L Chitty On Contracts, Twenty-Eighth Edition, Vol 1, p. 16 and 24-27, London, Sweet & Maxwell
(1999,

'2 See, John Swan, Rarry I. Reiter, Nicholas Rala, Contracts: Cases, Notes & Materials, 5™ Edition,
pp. 210-211; also, 3.M. Waddams, op. cit., p. 129.

* Seals were originally impressions made in hot wax by the parties’ signet rings or personal seals
affixed by being embossed on the document evidencing the promise. See, J. Swan et al., op. eit., p.
210-211.

" Ibid., p. 210.
¥ Section 1 (1)(b) of the Law of Property (Miscellaneous Provisions) Act 1989, The law now requires
that for an instrument made by an individual (as opposed to companies) to be a deed, it must make

“clear on its face that it is intended to be a deed by the person making it or, as the case may be, by

the parties (o it (whether by deseribing itself as a deed or expressing 1self to be executed or signed

as a deed or otherwise).” :
See, Planiol, Treatise on the Civil Law, Vol. 1, Part 2, p. 529, Louisiana State Law Institute.

See, W.W.Buckland and Arnold D. McNuair, Roman Law & Common Law: A Comparison in

Qutline, pp. 86-88; Henry John Raby, Roman Private Law in the times of Cicero and Antonines,

Vol I, pp. 423-24, The Lawbook DIxchange, Ltd., Unien, New Jersey (2000); Fritz Schulz,

Classical Roman Law, pp. 344-348, Oxford, Clarendon Press (1954).

1e
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In manicipio, the partics meet in the presence of at least five witnesses and
an additional witness callcd libripens (balance holder) who holds a bronze
balance as if for the purpose of weighing the bronze metal about to be
produced. The acquirer or purchaser by manicipatio holds a picce of bronzc
or coin as a symbol of the price and scizing the thing to be acquired says
“This thing T assert (o be minc by the law of the Quirites, and it shall be
bought for me with this bronze and bronze balance.” He then strikes the
balance with the bronze or coin and hands i( to the other party (thc vendor)
as a symbolic act.'® In jure sessio was slightly different. The parties
appeared before a magistrate of the Roman peoplc, usually the praetor, and,
in the provinces, belore the governor, and aller the acquirer formally claims
the thing, in much thc same language as in manicipio, the praetor asks the
other party whether or not he wished to make objections and if he remained
silent, the praetor assigns (addicir) the thing (o the claimant.'® Thus, in both
cases, a formal act of investiture was necessary for the transfer of ownership
in the property. '

It is this formal act of delivery initiated by Roman law that later gave rise to
the modern notion of registration as a necessary formality for the transfer of
ownership rights in real property in some continental laws. Planiol tells us
that when the Civil Code of France was compiled, its compilers, afler
thoroughly considering it, abandoricd this old Roman law principle that
made delivery necessary for (ransfer of ownership.** Under the principle
adopted by the new Code, a contract does not merely create an obligation as
in Roman law; it may also be translative of ownership. These two things
have, under the Code, been blended into one.”' Article 1138 states: “The
obligation of delivering a thing is perfected by the consent alone ol the
contracting partics.” Relating to salcs, Article 1582, in much the same
language, states: “A sale is an agreement whereby the one obligates himself
to deliver a thing and the other to pay for it.” And Article 1583 adds: “It is
perfected betwecen the parties and the ownership is acquired by law by the
buyer with regard to the seller as soon as they have agreed on the thing and
the price. although the thing has not yet been delivered nor the pricc paid 2

"*I. Roby, 1bid., pp. 423-24; also, . Schuly, Thid., p. 348.

" H.I.Roby, Ibid.. p. 425 and F. Schulz, Tbid., p.349,

2 Planiol, op. cit., p. 529.

201

= Sec, John H. Crabb, The French Civil Code, Revised Fdition, Fred B. Rothman & Co.
(1995).
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Among the Continental Codes, as Planiol states, it is only the Prussian
system that “occupies an intermediary place between the FFrench system of
transler by mere agreement and the Roman system of transfer by special
procedure”.”® The purchaser of an immovable does not become owner of it
except by an entry made in the land registry books, made following an act
of investiture.”* Sub-section (2) of Section 873 of the German Civil Codc
states: “The parties are bound by the agreement before the registration only
if the declarations have been notarially authenticated or given before the
Land Rcgistry Office or filed with the same, or unless the person entitled
has handed over to the other party an authorization for registration in
accordance with the provisions of the Land Registration Law.”

It stands to reason that grave dangers are latent in such systems as that
adopted by the French Code.”® He who bought an immovable was never
certain to become its owner. He had always to fcar the existence of a
previous sale, unknown to him because it may have been carried out without
real delivery. And for the same reason, he, who without buying an
immovable, desired to acquire upon it some immovable right, servitude,
mortgage, elc., 1s never certain of dealing with the true owner. The seller
who offered this guarantcc to the purchaser may have already sold his
property, or other rights on it, in secret. As one lawyer more forcefully
expressed 1t: “He who lends on a mortgage is never sure to be paid; he who
buys is never sure to beccome owner and he who pays is never sure that he
pays the true own e e

Article 1583 of the French Code itselfl recognizes this latent danger. As we
saw, 1t deliberately uses the phrase “...it is perfected between the parties...”
leaving thc question ol the protection of the rights of third parties open, to
be taken care of, presumably, cither by statute or court decisions. We thus

** Ibid., p. 538.

?* Id. Sub-section (1) reads: “The conveyance of the ownetship in a piece of land, the
encumbrance of a piece of land with a right, as well as the transfer or encumbrance of
such a right requires, to the extent that the law does not otherwise provide, the agreement
of the person entitled and of the other party with regard to the occurrence of the change
of title and the registration of the change of title in the Land Register.” Simon L. Goren,
The German Civil Code, Revised Edition, as amended to January 1, 1992, Fred B.
Rothman & Co. (1994).

** Planiol, op. cit., p. 541.

* As quoted in Planial, op. cit., p. 546.
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witness here the articulation of two contending vicws on the concept of
registration: one viewing it as affecting the agreement between the parties
itself, and the other vi ewing it essentially as a means of publicity designed
to protect third party interests without any consequcnce on the agreement
between the parties inter se.

The Ethiopian Civil Code, in my opinion, definitely follows its French
source. As between the parties, the salc of an immoavable is perfected by the
agreemoent to convey. The sanction imposed for failure to register is that, the
purchaser who fails to register the sale is defeated by any rival who registers
it first. Further, the acquirer of an immovable is not compelled to suffer the
effect of a mortgage, or of a servitude or of other encumbrances placed upon
it if' it has not been registered. The only difference is that, under Ethiopian
law, the contract of sale has to be in the form of a certified Imstrument
whereas, under the French Code, such form is optional. These general
remarks would become more and more clear as we proceed in this paper.

2.2. The System of Registration and its Development

A word or two need initially be said about the relationship between land law
and the laws on rcgistration of rights in land. Tand law is “a subject stecped
in history”.*” On the other hand, the laws pertaining to registration of rights
in land are of rclatively recent origin, mainly dictated by the fundamental
social and economic transformations which the beginning of the 20™ century
brought with it.?® At the heart of land law is the idea that “land” includes not
only tangible, physical property like tracts of land or houses, but also
intangible rights in the land. This latter category includes rcal rights in
individual things less than ownership of which mortgages, usufructs or life
inferests, and servitudes or easements arc examples. Real rights less than
ownership are sometimes better described in French law treatises as
“fragmentations of ownership” (demembrements de la propriete).”® The
creation'and transfer of a right of ownership and these other fragmentations
of ownership rights including which rights are subject to registration

* Martin Dixon, Principles of Land Law, Third Edition, p. 1, Cavendish Publishing
Limited (1999).

2 Ibid., p. 13; See also, R.E. Megarry and H. W.R. Wade, The Law of Real Property, Third
Edition, p. 1027, Stevens & Sons Limited, London ( 1966).

? Amos and Waiton’s Iniroduction to Irench Law, Second Edition, p. 87fn., Clarendon
Press, Oxford (1963); see also, Planiol, op. ¢it., p. 623,
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because of the demands of public policy is governed by the substantive rules
of land law. Laws on registration do not affect nor are designed to affect
these substantive rulcs; they rather attemipt to impose a structure on them
with a view to facilitating and expediting sales and other land transactions
as well as lending securily to such transactions.”® Hence the raison d ' etre of
registration systems. One thus notices a similarity, or cven a lendency
towards unity, in the system of registration adopted by various countries, as
all legal systems sharc thesc above objectives in common.

A study of the development of the laws of registration of the various legal
systems reveals that there are three types of public registration in relation to
rights and interests in land: (i) Registration of incumbrances, (ii)
Registration of deeds, and (ii1) Registration of title.”! We shall briefly sketch
the general features of each.

(1) Registration of incumbrances. The word “incumbrance” (encumbrance)
is specially used to indicate a burden on property. Black’s Law Dictionary
defines it as “a claim or liability that is attached to property or some other
right and that may lessen its value, such as a lien or mortgage; any property
right that is not an ownership interest.” Under this system of registration,
various registers are provided in which any person claiming to be entitled to
certain encumbrances on any land should register his claim. The registrar
does not question the validity of an interest when the awner of it applies to
register. There is thus no investigation or guarantee of the claim by the
registrar., All that the applicant nced do'is to fill in a form containing the
necessary particulars and file it in the appropriate registry. The object of the
system is to enable a purchaser of land, when investigating the title, to
discover easily whether certain cncumbrances exist, and to protect the
owners of such encumbrances against defeat by a purchaser of the land who
has no notice of them.>?

 R.E. Megarry and [LLW.R. Wade. The Law af Real Properiy, Third Edition, p. 1027, Stevens &
Sons Limited, London (1966), also, M. Dixon, p. 23.

*! See, Megarry & Wade, op. cil., pp. 1026-27, Dixon, op. cit., pp., 13-18: S.1. Goo, Source Book On
Land Law, pp., 209-262, Cavendish Publishing Limired (1994): Patric J. Dalton, Land Law, Fourth
Edition, Pitman Publishing (1996), pp. 398-403; Planiol, op. cit. pp.; Amos & Wulton, op. cit. pp.
104-109.

** In England, five registers arc maintained for this purpose at the Land Charges Registry. The
Registers arc: Register of pending actions, register of annuities, Register of wrils and orders
affecting the land, Register of deeds of arrangement, and Register of land changes (divided inta six
classes and governing matters such as mortgages, contracts of transfer, easements, restriclive
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(1) Registration of deeds. This 1s the oldest kind of registration. It is similar
to registration of encumbrances in that the registrar neither investigates nor
guarantees the document registered. It differs from the former in that a full
copy of the deed must be filed with the original; the latter is then duly
returned endorsed with a statement that it has been registered. (See Annex I
for specimen).”® The object of such rcgistration 1s to assist a purchaser in
verifying the title and to prevent the alteration or suppression of
documents.** A purchaser of land will normally demand some proof from
the vendor that he does own what he is selling. As a deced (a written
instrument) is nceded each time the property is (ransferred, a collection of
deeds would have accumulated. This bundle of deeds is called collcctively
the lille deeds lo the property and is passed on to successive owners.” A
vendor will demonstrate his ownership of the property being sold by giving
the purchaser details of the more recent of the deeds and other documents
and events affecting the property. The purchascr will then be able to trace a
chain of ownership from the chosen starting point through to the vendor.
But this provides no gudarantee to the purchaser that the vendor does own
what he is selling, “for there may be some defect prior to the point at which
the vendor chooses to commence the chain of title” °

(111) Registration of title” This is a new system designed to supersede the
above two essentially traditional systems. Its prime object is (o substitute a
title guaranteed by the State for a title which must be separately investigated
on every purchasc, as in the deed regisiration system. The Registrar not only
investigates the title himself but also, when satisfied, guarantees it. This
guarantee 1s supported by a syslem of statutory indemnity (that is, monetary
compensation) for any person who suffers loss by reason of the application

covenants). See, lor cxample, 1'.J. Dalton, op. cit., pp. 398-403. Compare with Art. 1568-
1574 of our Civil Code.

j.:, The "Specimen" is taken rom P. J. Dalton's work earlier cited.
See, Megarry & Wade, op. cit., p. 1027. As to how ownership is acquired, see, for
example, Art. 1151, 1161 and 1168 of the Ethiopian Civil Code.

> Sce, LR. Storey, Conveyancing, p. 4, London Butterworths (1983) and Megarry & Wade,
Id.

*° LR. Storey, Id.

A i - J
This system is also sometimes known as the “Torrens System™ after the Australian
statesman Sir Robert Torrens. '
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of the registration system.>® On registration, the registered proprietor is
entitled to a Land Certificate which cffectively summarizes the entry in the
Register and constitutes evidence of title. (See Annex 11 for specimen).””
Hence, litle to land depends on a person being registered as the owner and
on no other proof of ownership. Registration of title thus differs
fundamentally from both the previous types.

It also differs from the others in the following main respects. Firstly, in the
first two types, registration cssenti ally means “transcription” or
“recordation™, It is the copying of an act relating to the disposition of a right
on real property upon the special registers kept in each district
(arrondissement) by an official usually known as the Registrar or the
Conservator of Registers. When an act (deed) is presented to him for
registration, the conservator makes a summary of the deed and records it in
the special register. Neither the deeds nor the registers themselves provide
any guarantee of titlc or even of the validity of the transactions they record.
Secondly, in both the above types, the system is essentially a registration of
owners rather than a registration of land. The registers are kept according to
the names of persons and it is the list of the names of owners that forms the
index of the Registers. Prospective purchasers who desire to be informed of
their contcnis have the right to ask the Conservator for an extract from his
registers by giving the name of the person whom they know to be or o have
been thc owner of the immovable about which they desire information.
They can then ascertain whether an act of ali enation has been registered in
his name by which he disposed of his ownership or other proprietary
interests. It thus follows that in order to be exactly informed of the prescnt
position of an immovable, one must know the names of the successive
owners without exception, and submit all of them to the conservator. If there
be a single name omitted or badly given, the entire system falls down.*°

*% See, M. Dixon. Op. Cit., p. 28 and P.J. Dalton, op. cit., pp. 436-443. The Indemmity Fund
for this purpose is usually established from the fees raised through registration. Our Civil
Code too seems to envisage the creation of such a Fund. See Art. 3051 (3).

** The "Specimen" is taken from P, J. Dalton's and S. H. Goo's works eaelier cited. For "98

WITHERED ILEATH ROAD" appearing in Eniry No. 1 of the "Property Register" please

read "13 AUGISTINE WAY, KERWICK" indicated on the Plan. This is because the two

specimens were taken from two different title certificates chosen hecause they illustrate the
subject better,

a0 See, Planiol, op. cit., p. 561.
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In contrast, registration of title is a registration of land. In essence, cach plot
would be assigned a “title number” and described by reference to an
accurate plan based upon the ordnance survey map (cadastre) revised up to
date and, in addition to information about the title itself, other rights and
interests affecting the title may be entered on the Register against the title
number.’' It thus secks to overcome the above difficultics by providing a
once and for all registration of title to a particular piece of land upon first
registration. Thereafter, all that a prospective purchaser has to do is merely
inspect the Register to see that the vendor is certified to be the owner. It thus
revolutionizes the methods of carrying out sales, mortgages and other land
{ransactions. As one authority on thc subject puts it, although “the
complexity of rights in land is such as to render it impossible to make the
transfer of registered land as simple as the transfer of shares registered in the
books of a company, ...the present system of registration of title attempts to
follow that analogy so far as is practicable.” **

As mentioned earlier, Registration of Title is quite a revolutionary system
designed to supersede the traditional systems of conveyancing, to borrow an
essentially English concept.” The difficulties of introducing such a system
at one go or at a go are apparent. In England, beginning from 1925, it took
nearly 70 years to progressively make it applicable throughout the country.
Its implementation was effected by degrees; at first in certain geographical
areas and then incrementally to cover the whole country. All land in
England and Wales became subject to compulsory first registration as of
December 1, 1990. By this time, there were already 13 million titles
registered and it was then estimated that, by the year 2000, over 90% of all
qualifying titles will be registered.*

*' See, Theodore B. Ruott, Concise Land Registration Practice, Second Edition, pp. 23-24,
London, Sweet & Maxwell Limited (1967). See also, Aunnex III,

*> Megarry & Wade, op. cit., p. 1046.

7 “Conveyancing”™ is a special art. It 15 “about how to transter ownership in land, about the
rights of the parties at different stages in real property transactions, and about their
respective positions if things should go awry in the course of the transaction.” See, P.H.
Kenny and C.M. Bevan, Conveyvancing Law, p. 1, MacDonald & Evans Ltd. (1980). In
England, it is one of the principal, if not the exclusive, function of solicitors as opposed
to barristers, the two branches of the legal profession.

* M.Dixon, op. cit., p. 23 and 24.
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In France, registration of alienations had a somewhat chequered history.
First introduced by the Law of Brumaire II, Year, XII (November 1, 1798)
during the revolutionary days, it was abandoned by the Civil Code (except
for registration of mortgages) but was reinstated by a law of 1855. The
central idea of the system laid down by this law, as well as the laws
amending it, and the goal envisaged, it is said, is the same as that of England
but the result has not yet been attained. The major difficulty being that such
a system requires the “entire remaking of the cadastre which today does not
give even an approximately correct plan of present rcal estate holdings.”™" Tt
also requires a special regime for the towns because of the division of
buildings into flats.*® Planiol, writing around 1930, says “the remaking of
the cadastre is such a stupendous undertaking that up to the present no
government has dared to attempt it.”*’

To conclude, in as much as encumbrances too are created by deeds, we can
say that registration sy qtems fall into two general types  registration of title
and registration of deeds.* Reglstl ation of title signifies, in substance, a
system under which there is recorded in a public register, against every unit
of property, the name of the owner or the person having registrable interests.
“The correspondence of titles with the register is guaranteed by the defining
authority of the law—he and he alone has title, adversus ommnes, whose
name is on the register.” Registration of deeds is the system under which the
register rccords only conveyances, and “makes no pretence of guaranteeing
the title of the grantor”.*” The former is the system which now prevails m
England and the latter is at present the system of French law.”

* Planiol, op. cit., p. 562.

*° See, Amas and Walton, op. cit., p. 109,

7 Planiol, Ibid., p. 562.

* Under the English system, a registered mortgagee to is issued with a “charge certificate”,
which is very similar to a land certificate save only that the mortgage document is
attached. A rent owner too is given a “rentcharge certificate”. Sce, P'.J. Dalton, op. cit.,
p.31 and T.B. Ruoff, op. ciL., p. 16.

*> Amos & Walton, op. cil., p. 106.
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We are now in a better position to appreciate the system of registration
designed by our Code.

3. The System of Registration under the Ethiopian Civil Code
3.1. Registration under Title X

Registration of immovable property is governed by “Title X7, Articles 1553
to 1646, of the Ethiopian Civil Code and the entire “Title” is devoted to it.
The syslem is strikingly similar to what we have observed in the preceding
pages. We may briefly summarize its salient features as follows.

3.1.1. Type of Registers to be Maintained

Registration under this Title may conveniently be classified into two main
categories: Registration of Acis and Registration of Land. Article 1567
provides for the registration of “all acts, public or private, made inter vivos
or mortis causa purporting to recognize, transfer, modify or extingui sh the
right of ownership of one or more persons over an immovable... ‘aThe
Registers in which thesc acts are registered are of two kinds and are referred
to as (1) Register of Property and Register of Mortgages (Art. 1556), and
(2) Register of Immovable. The first are also referred as “principal
registers”. The list of acts which have to he registered in the register of
property is quitc wide, the idea being that the registers should reflect the [ull
character of the properly so that an intending purchaser knows what he is

%0 14, The introduction of a compulsory title registration system in England is not without
its consequences. It is said that it brings English law closer to German law. See, for
example, The New Encyclopedia Britannica (1992), Vol. 26, p. 201. Under present
English law, non-regisiration of title within two months renders the conveyance of the
legal estatc void. Afler this period, if the purchaser does not ask for an cxtension of the
period and is granted one, the legal estate in the land will be revested in the vendor who
“holds it as a bare trustee for the purchaser”. The remedy for failure to register within
two months is, however, “simple, effcctive and cheap”. The Land Registrar and the court
may extend the period if “satisfied that [it] cannot be made within the said period, or can
only be made within that period by incurring unreasonable expense, or thal the applicant
has not been able to do so within the said period by reason of some accident or other
sufficient cause. See, S.H. Goo, op. cit., pp.276-277. '



buying and the person with an interest in the property knows that it will be
protected. These are enumerated in Articles 1568 to 1573 inclusive. It is to
be noted that mortgages, like in French law, have, under our Code too, their
own registers reflecting their importance as well as precedence in the history
of registration of liabilities affecting land.”!

Registers of property and mortgages are to bc kept in each place of
conservation according to the districts into which the land is divided. The
geographic area constituting a district for such purposes is to be determined
by the Ministry of Agriculture.®® The Ministry may also, by a gencral
directive, or by a directive specially applicable to one or more places of
conservation, prescribe the keeping of additional registers.” In urban arcas,
for example, as is done in many countries, such registers may be devoted to
registration of restrictions or servitudes imposed by the municipality “not (o
build, rights of way or servitudes relatin g to municipal sewers and pipes”.>*

The Registers of property and mortgages shall consist of files made up of
printed forms, made available to private individuals “who shall cancel any
uscless indications and fill in any blanks therein”.>® The registers are,
therefore, transcriptions of the act giving rise to the registrable right rather
than a registration of the act itself. The transcription is also done by the
concerned party himself and not the officiating registrar. It is forbidden to
include indications other than those set down in the forms.*® A gain, it is the
above same Ministry that is given the power to draw up the forms and
determine their format.>”

The registers of property and morigages are, in essence, registers of names,
in the sense that the registrations arc effected against the name of the
landowner or other person whose interest on the land is intended to be

e remedy of registration was adopted, piecemeal, to deal with particular liabilitics
affecting land, as the hardship on purchasers came to be felt, by a scries of
enactments.” Halshury's Laws of England, Vol. XIX, Second Edition, p. 338,
Butterworths & Co., London (1935); See also Planiel, op. cit., p- 540.

2 Art. 1555 of the Civil Cuode.

3 Art. 1559.

>t Art. 1538 (2).

At 1387

¢ Art. 1597,

7 Art. 1588.
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affected thereby. In recognition of this, Article 1558 states “where the state
of the cadastre docs not allow the drawing up of a register of immovables, a
register of owners shall be kept in each district instead of such registers,”
Registers of owners are to contain, classed in alphabetical order, leaves
relating to each one of the persons who, in an act registered in one of the
principal registers, are indicated to be owners of an immovable situate in the
district. This Register corresponds to the “Index of Owners” which in other
countries, as we saw, is intended as an ald to the searcher of the register of
deeds, and good indexes are indeed needed “to extract from such a system
all the protections it purports to afford”.”® Tn our Code, it is made
compulsory as a complementary register.

In contrast to this, our Code provides for another type of Register which we
carlier mentioned as “Register of Land” and the Code refers to as “Register
of Immovables™. Under this type, it is a plot of land which is registered and
once so registered all acts subject to registration (titles and encumbrances)
which concern the immovable arc entered against it. This type of
registralion rcsembles, and is indeed an embryo of, the more modern
registration of title system. Tts adoption and implementation too depends,
and is under the Code made to depend, on the realization of the ordnance
SUIvVey map or cadastre preparation scheme.>’ The registration and the
description of each immovable ig the register must be made according to the
measurements and indications of the cadastral survey plan. The Register
must also be kept “in permanent and absolute conformity with such plani
Article 1575 states, and it is worth quoting in full, that:

(1) Every immovable existing within the district shall be registered in the
register of immovables under its number in the cadastre, and a leaf be
assigned to it.

(2) The register shall contain, on each of its leaves, a summary description
of the immovable made with the object of its individualisation.®!

ZS Amos and Walton, op. cit., p. 109. See also, D 40 supra.

SAd 1557,

% Art. 1576.

il "Individualisation" of the plot is very important.. As T. B. Ruoff notes, "one of the distinguishing
features of regisrered conveyancing is that the land is described by reference to an accurate plan
based upon upon the ordnance survey map, revised up to date". On the other hand, in 2 "recording”
systeni, the identification of the immovable is usually given by referring to the names of
neighboring owners and, consequencly, "when the neighbors have changed onc no longer knows to
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(3) All acts subject (o registration which concern the immovable shall be
mentioned on the leaf with an indication of their reference number in
other registers and of their date.

3.1.2, Procedure

A request for registration may be made by any interested person.*”” The
keeper of the registers is forbidden to effect any regisiration on his own
motion.®® The person making the request may attach thereto the act itself or
any other supporting document which he thinks fit. The keepers of registers
may not refuse to accept a request on the grounds that the necessary
documents have not been attached to such request. They may only call the
attention of the person making the request to the necessity of such
documents and to the consequences which the absence thereof may entail.’*
The keeper shall assign to each request, when presented to him, a serial
number in the register (o which such request corresponds and shall hand
back to the person making thc request one of the forms duly si gned by him
with the seal of the place of conservation affixed thereon. The other form
-shall be incorporated in one of the two principal registers 1o which it
appertains in the order in which the requests arc made.®> A person who has
registered a right in the registers must, within eight days, serve on the owner
of the immovable to which such right relates a copy, certified by the kecper
of the registers, of the form which has been entered in the registers. Failure
to do so would entail liability for the prejudice that may be caused to the
owner of the immovablc or to third partics as a result such failure to comply
with the [ormality.5®

The registers of immovable property are public. Kecpers of registers are
required, on request, to deliver a certificd truc copy of the leaf concerning a
particular immovable which is (o be found in the register of immovables.
They are also required, on requcst, to deliver a certified true copy of the leaf
or leaves concerning a particular owner which are to be found in the register

what property the description applies”. See, Ruotf, p. 23 and Planiol, p. 562 . respectlively. As an
__ example of identification by neighbors, see Annex TV.
2 Art. 1594, :
“osirti: 1,593
S Art. 1613,
°* Arts. 1598 to 1600.
" Art. 1646 C.C.
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of owners. They must also, on request, deliver certified true copies of the
acts registered in the registers of property or of mortgages as well as of the
supporting documents kept by them. Where necessary, they are, in addition,
required to deliver a certificate showing thaf the leafl of an immovable does
not contain any rcgistration or that no leaf concerning a particular owner
exists in the register.®”’

3.1.3. Effect of Entry into the Registers

The registration of an act in the registers of immovable property does not
constitute a decision as to its validity. Under Article 1637, keepers of
registers arc not authorized to decide on the validity of acts presented to
them for registration. They must register such acts “‘without delay” when the
formalities required by the law have been performed by the interested
persons. The State does not hence guarantee title or the validity of the act
registered. No land (title) certificate or charge certificate is issued and, as
we saw, only a copy of the form bearing the act registered is issued to the
person who requested the registration or to others upon request. It should
thus be noted that the provisions of Article 1198 of the Civil Code on
“Liability of the State” do not apply until a title registration system
guaranteed by the State is put in place, as envisaged by the Code.®®

The purpose of registration is thus not to guarantee the validity of the act
registered but rather to give notice to third parties who want to enter into
transactions affecting a certain property. Under Article 1640, no person may
take advantage of the fact that he did not know of a registration entered in
the registers of immovable property even when such ignorancc is due to a
faull in the lunctioning of the registry office. As between two persons who
have acquired a right subject to registration from the same person, the one
whosc right has been registered first shall be preferred (Art. 1641). The bad
faith of the person who has requested the registration or required the right to
which the regisiration relates shall not affect the validity of the registration

%7 Arts. 1561 to 1563.

% The application of the provision, it seems to me, should have been suspended together
with the provisions of Title X. It was not so done either due to oversight or, more
probably, because it was then assumed that the “Order” mentioned in Art, 3359 would
soon be forthcoming. However, it makes little difference, as it is obvious that the State
cannot be liable when it is clearly disclaimed that registration is no guarantee of the
validity of an act.
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(Art. 1644). Hence, the fact that a purchaser or a mortgagee has notice of the
existence of an earlier unregistered conveyance does not impair his claim
based on prior registration. In general, therefore, the failure of a purchaser
or a mortgagee to register the transaction can only be set up against him by
a rival whosc interest is registered. The transaction is perfectly good as
between the original parties to it even if unregistered.

3.1.4. Concluding Remarks

We may thus conclude that the system of registration adopted by the
Ethiopian Civil Code is similar to that found in French law; it is a
registration of acts or deeds rather than a registration of title, as in English
law. It simply means “transcription” or recordation of the act or deed
submitted for registration. In title registration, documents or deeds are
merely vehicles for obtaining regisiered title and, when once registered, all
defects therein, so far as subsequent purchasers arc concerncd arc cured.®” In
the recording system, on the other hand, the recording of such deeds does
not cure inherent defcets therein.”’ There is hence no guarantee of title by
the state, nor even of the validity of the act submitted for registration. The
averall system is also patterned along French law as well as the English law
of the pre-1990 period in that the ultimate goal is to replace the prevailing
system of registration of deeds with the more modern system of registration
of title. The provisions on registers of property, mortgages, and owners
establish an intermediate, but temporary system of recgistration. They, as it
were, prepare the ground and from this beginning, as work on the
preparation of cadastral survey plans advances so will the implementation of
the system of title registration, until it emerges as the sole system and the
others can thus be abandoned completely.

As 1s wcll known, the application of the entire provisions of Title X has
been suspended “until a date to be fixed by Order published in the Negarit

® The investigation is done by the legal staff of the Land Registry and is extensive and
thorough but as Mr. Rudott, himself once a Registrar, adds: “Statute law has given the
Chief Land Registrar a Nelson’s eye which enables him to overlook errors and omissions

_ that no prudent salicitor would dare to ignore.” Theodore B. RuofT, op. cit., p. 2.

* See, .. Voumard, The Law Relating to The Sale of Land in Victoria, Second Edition, pp.
398-99, The Law Book Co. of Australia (1965),
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Gazeta”.”! This reminds one of the method employed in England to effect
the registration of title system. It was made compulsory in each district by
“Order in Council” to be issucd as and when the situation in such district
allowed the introduction of the system. Tt would not be a mere conjecture to
surmnise that the same strategy was envisaged here too. Unfortunately,
however, nothing has been heard of the promised “Order” after the
promulgation of the Code that one wonders whether it was at all seriously
intended to introduce the system of registration itself in the f(irst place.

3.2. The Practice in Addis Ababa

Under the “transitory provisions™ of the Code, pending the publication of
the Order carlicr mentioned, the customary rules relating to the formalities
to be complied with so that the transfer or extinction of the ownership of
mmmovable property may be set up against third parties shall apply in lieu of
the provisions of Title X. The same is true of the formalities relating to
easements, promises of sale, rights of pre-cmption or provisions preventing
attachment or assignment.

This can as well be taken as an obvious reference to the “Rule of Ownership
of Land in Addis Ababa ol October 20, 1900 as it cannot be said that the
legislator was unaware of this major piece of legislation when it proclaimed
the Code. The Code has chosen to relegate it to the position of a customary
practice possibly because thc Rule was then, despite its age, still in its
mmfancy and was not from the start supported by subsidiary legislation
necessary for its effective implementation. Nonetheless, the system of
registration of land and issuing of title decds currently in force in Addis
Ababa owes 1ts origin to it and, to date, there is no other law on the
subject.”” Because of its historical significance (this year marks its

"' Art. 3359. An “Order” is a form of law issued by the Emperor in the exercise of his
constitutional powers to determine the organization, powers and duties of all ministries,
executive departments and the administrations of the Government under Art. 27 of the
Revised Constitution of 1955. Negarii Gazeta (Neg. Gaz.) is the official gazette in which
all laws are published.

> Before Addis Ababa was granted a Charter in 1954, it was, like other towns in the
country, administered under the Ministry of Interiar. As a result, one can say that the
same system of registration was extended to the other towns as well. General Notice No.
172 of 1954, Neg. Guz., 13" Year No. 10.
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centenary) as well, the full text of the Rule has been annexed to this paper.
We shall here present its gist.””

The Rule was proclaimed ’t')y Emperor Menelik, the founder of Addis
Ababa, soon after the foundation of the city. Tt contains 32 Articles,
colloquial in style but at the samc timc bricf and to the point. It begins with
a declaration that the right to buy land within the city of Addis Ababa is
hereby granted to “all my fellow countrymen” as well as foreigners upon
whom such privilege is conferred by me. Individual owners may freely sell
their land in accordance with the procedures laid down in the Rule. The
price of government land is to be determined by the government per square
meter and may vary from area to area. When a person desires to buy land,

of it shall be drawn by an enginccr and cntered in the Land Register. The
task of measuring the land, delimiting its boundarics, and drawing its plan
shall be done by two engineers one of whom, and preferably both, shall be a
government appointed one. The plan so drawn and registered shall be
known as the cadastre of Addis Ababa.

When government land is sold, a written instrument evidencing the sale
shall be issued to the purchaser by the authorities. The purchaser shall not
be issued with a title deed until he pays the full price of the land. Thereatfter,
he may freely dispose of his property. Sale transactions between individuals
shall be written upon government paper and bear the scal of the Office.
They shall also be attested by two witnesses who shall affix their marks
thercon. Title cerlificates issued by the government shall be entered in a
Register which shall contain (1) the number assigned to the entry, (2) name
of seller, (3) name of purchaser, (4) size of the land and encumbrances on it,
(5) its boundaries, (6) name of owners of neighboring lands by which it is
bounded, (7) namc of the locality in which it is situated, (8) price of the
land, (9) date and vear of sale.”*

The Rule concludes with a proviso that dispules arising out of ownership in
land shall be settled in accordance with local customs and, where local
cusioms are lacking, the judge shall consult “the law of Napoleon’. The

™ See Annex III. Taken from; Mahteme Selassic Wolde Meskel, Zekre Neger, pp. 166-171,
Artistic Printing Press, Addis Ababa (1962). Annex 1V, following it, is a specimen of
certificates issued to landowners during Emperor Haile Sellassie's reign.

" CE., Art. 1606 of the Civil Code.
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obvious rclercnce here is to the French Civil Code, as it was then known as
the Code Napoleon, but it is broad enough to include the laws of the
Dircetorate which, as we saw, the Civil Code abandoned but were soon after
reinstated. This proviso thus seems to reintroduce, through the back door,
the implementation of Title X of the Code since its provisions are mostly
based on Napoleonic laws of which the Civil Code of I'rance forms a part.
This is a matter which both the redactor and our legislators have probably
overlooked but it, without doubt, leaves the door open to us to use French
law as wcll as the provisions of Title X to complement the current practice.

We are now in a better positian to tackle the pravisions of Article 1723.

3.3. Registration under Article 1723

As the above narration makes clear, Title X deals with what is often called
registration at the Land Registry, a governmental department cstablished lor
the specific purpose discussed above. On the other hand, Article 1723 deals
with registration with a court of law and notary, at thc option of thc party
concerned. This much is clear. What is not clear is why the term
“registration” 1s uscd in two different contexts if it means one and the same
thing and, if not, what is the difference between the registration provided by
Title X and that envisaged in Article 1723, As we saw, this is the nub of the
controversy surrounding the relationship and differences between Articles
1723 and 2878, some courls holding that lack of registration under Article
1723 does not affect the validity of the contract as between the parties as
under Article 2878 registration 1s only designed for the protection of third
parties and that as a special law it (Art. 2878) prevails over the general law
found in Article 1723.° We also saw that the Supreme Courl is of a
different opinion. Without elaborating it’®, in the Gorfe case, it intimates
that the two types of “rcgistrations” are different in nature thus concluding
that a contract of sale of an immovable has to satisfy the requirements of
Article 1723 in addition to those relating to writing and attestation in order
to be valid. There was no law on notaries both prior and subsequent to the

" See, the decision of the Federal Supreme Coutl in Mulushewa Teferra et al. v. Habte
Zerga et. al., Lthiopian Bar Review, Vol. 2 No. 1, pp. 177-178. See also, Mekbib
Tsegaw, op. cit., pp. 161-165.

"“'Sec, pp. 186-187 of the Judgment in Vol. 2 No. 1 of the Ethiopian Bar Review.




enactment of the Civil Code’’ as well as a law enabling the courts to
perform the tasks attributed to them by Article 1723 and this has, no doubt,
contributed its own share for the diffcrence of opinion on the issue among
our courts. We shall f[ollowing attempt to investigatc the type of
"registration” envisaged by the Article and why the term was preferred
from an examination of the role historically played by the two institutions in
connection with the tasks attributed to them under the Article. We shall
begin with the notary.

3.3.1. The Notariat

Although the notariat is a universal institution and exists in some form in
common law countries as well, it is an institution essentially French and, to
a lesser extent, a Continental one too.”® Its historical roots in France could
be traced back to the Middle Ages.m It was, however, Napoleon Bonaparte
who reorganized the profession and formed the basis of the modern notariat
by the Law of 25 Ventose, Year XI (March 16, 1803).%° The modem notariat
is thus a contemporary of and pre-dates the French Civil Code by a few
‘years, implying the importance attached to the institution by the legislature
in the codification system about to be inauguratcd.

The Law of 25 Ventose, as slightly modified by an Ordnance of 2 November
1945, defines notaries as:

“public officials instituted for the purpose of receiving all acts and
contracts to which the partics are required by law, or desire, to
invest with the character of authenticity attaching to the acts of the
public authority, of establishing the date thercof, of having the

a

77 See, p. 62, infra.

7 See, Planiol, Vol. 2, Part 1, op. cit., pp. 80-81 and M. Cappelletti, J.H. Merryman and
J.M. Perillo, The Tialian Legal System: An Introduction, pp. 95-102, Stanford University
Press (1967). For a good comparative study of the subject, scc also, Thomas Gebreab,
The “Notariat” in Ethiopia: Its Present Functions and Status in Comparaiive
Perspective, Thesis submitted in partial fulfillment of the requirements of the L.L.B.
degree, Addis Ababa University, Faculty of Law, 2000 (unpublished).

’? See, Planiol, op. cit., p. 79.

8 A compilation of the present laws dealing with the French Notariat is found in the
Nouveau Code De Procddure Civile, Dalloz, 1993, Appendice, 1629-1 Al
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custody of the originals, and of furnishing copies both common

and executory.”®

Notaries are thus firstly public officers. Although public officers they are
not employees of the State, nor paid by the government. Instead, they arc
rewarded for their services by fees which they charge their clients usually
according to a schedule established by law. The term “public officer”
merely connotes that the notary is conferred with authority by the State
which authority gives his act the character of executability. The State bears
no responsibility for his acts as he is independent from any of its branches.
Notaries are appointed for life by the President of the Council of Ministers
and an aspirant to the office must hold an LM degree or its equivalent to
be eligible. In addition, he must have served the necessary period of
apprenticeship (stage) in a notary’s office and must have passed the
professional examination. Much like the legal profession, they are regulated
by their own governing bodies organized at the district (department),
regional and national levels.

The competence of notaries is territorial. They can only function within the
territorial jurisdiction of the district for which they are appointed.®? Outside
of the locality or territorial jurisdiction in which he functions, “the si gnature
of the notary is not considered to be known™.*® Notaries enjoy a monopoly
in the performance of their tasks within their own locality; no other public
officer can compele with them. In retumn, they may not rcfuse their
assistance to those who seek it. In France, in 1896, the total number of
notaries was 8,910.** In 1943, their number was estimated at 7,600.%°

The most important function of notarics is, as is alluded to in the definition,
the drawing up of acts (actés) which the parties must or wish to invest with
the character of authenticity. The law does not require thc notarial or

*! As found in, Amos and Walton, op. cit., p.24.

*> The number of notaries is limired by law so that in towns with over 100,000 inhabitants
there shall be at most one notary for every 6,000 people, and in smaller towns and the
countryside at least one notary in each canton. The government is authorized to regulate
their distribution. See, N. Brown, op. cit., p. 62.

% Planion, op. cit., p. 89.

® Ibid., p. 81.

% See, Thomas Gebreab, op. cit, p.45.
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authentic form except for a very small number of acts but, in practicc,
because of ils probatory value as well as the respect and confidence
commanded by the institution, individuals prefer to conclude almost all
contracts of any significance before notaries.®® Article 1317 of the French
Civil Code defines the term “authentic™ acts as “any instrument which has
been drawn up, with the proper formalities, by a public officer duly
empowered by law to that cflcel, in the place where he officiates.”

Hence, we may say that “authentic acts’ are those which are received by a
public officer with the requisite solemnities. The signaturc of the officer
who has received the act carrics full credit of everything which the act
contains and of the signature of the parties who have subscribed it.®” The act
is conclusive evidence, until impeached for falsity, of the acts performed by
the notary and the events which are mentioned as having takcn in his
prescnce. In other words, it conclusively cstablishes three things: (1) that the
act was in fact so drafted and executed; (2) that the recitals and apreccments
expresscd in the act are accurate reports of the parties’ statements and
agreements™®; and (3) that any fact that the act recites to have occurrcd in
the prescnce of the notary did occur, and any act the instrument recites to
have been performed by thc notary and attesting witnesses, if any, was in
fact performcd.*® The conclusive nature of a notarial act can be impeached
only by a special procedure (inscription de faux) which may be pursued
either in civil law alone or criminally at thc same time and is “a very
involved and costly procedurc”.®® The fraudulent insertion of a false
statement in a notarial acl is assimilated to forgery and is punishable with
penal servitude for 20 years in the case of a party and for life in the casc of
(the notary.”!

)

4
o
#

% See, Planiol, op. cit., p. 79 and N. Brown, op. cit., p. 66.

¥ Pothier, A Treatise on the Law of Obligations, or Caontracts, Vol. 1, p. 476, A, Straham,
London (1806). _

** By this is mcant that the notarial signature is full proof only of the fact that the parties
have made the declarations (recitals) which the act relates, but not that these declarations
are themselves true. Sce, Neville Brown, op. cit., p. 66. :

= See, M. Cappelleti, JH. Mcrryman, and J.M. Perillo, The Falian Legal System: An
Introduction, p. 100, Stanford University Press (1967). .

*Y Neville Brown, op. cit., p. 6.

! See, Amos and Walton, op. cit., p. 25.
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The notary is the guarantor of the identity of the parties. He should not have
parties sign, except those who are known to him, and if he does not know
them, he must have their identity certified by special witnesses, called
certilying witnesscs. %2 “Altestation”, in relation to an instrument, means that
(1) one or more Wwitnesses have scen the Cxecutant sign the instrument; (2)
with a view to attesting or to bearing witness to this fact each ol them has
signed the instrument in the presence of the executant dnd notary. It is

cierta) upon the mstrument, rebuttal of which requires a speeial procedurc.
In the words of the delinition of the term earlier stated “it establishcs the
date of [the instrument]™.”* In contrast, an instrument under private writing
(actes sous Singe prive) cannot prove the date on which it was executed
unless that date is rendered certain by the death of one of the parties or the
instrument has been deposited with an administrative or judicial authority.”>
The date of the deed, as we saw, becomes particularly important in
determining the order of prioritics in real ri ghts.™

The definition provided by the law also refers to another important function
of the notary: the [unction of “having the custody of the originals of the acts’
which they receive and of furnishing copies both common and exccutory”.
Notarial acts are thys drawn in originals and copies. The originals must
always remain with the hotary, as he is responsible for their preservation. It
1s only certified copies that are issued to the parties or the persons legally
entitled to call for copies. Copics of notarial acts are in turn of two kinds:
common copies, or expeditions, and exceutory copices, or grosses, hoth
being complcte copies of the act. A grosse comtains in addition the
€xecutory formula. The executory formula very much resembles the decree

A2 Sce, for cxample, 1d., and Planiol, op. cit., p. 86.

i See, Dr. Sir Huari Gour's Commentary on The T; ransfer of Property ACENole 1yt
Edition 2005, p. 50, Delhi Law House.

! Compate with Art. 2015 (a) and (b) of our Civil Code.

” Compare with Ayt 2015 (c).

0 See, p. 47, SUpra,



and the public force permitting “execution, seizures, and in a manner more
general the employment of force to obtain justice” %8 It is, however, the

exception as the law gives the hotary such powers only in limited cases. It is

because they are written in letters of large size (grossoyes) as opposed to the
common copies which Are in ordinary WIIting or “miniyes”

It is the practice of drawing up these Minutes, developed by notarics
through the years especially in relation to sales of immovable properties
(acte de venie), that has given the function of the notary the characteristics

of “registration” proper, so much so that “jn reah%y the genera] soundness of
French titles to land depends on this practice”, 1 This is also probably the
reason why our Code, under Article 1723, has taken the liberty of using the
term “registration” instead of the more appropriate term “authentication”,
As one common law lawyer describes this practice of French notaries:

“The provisions of the acte de venle, taken together, give the
document an al] inclusive confractual and conveyancing quality... The
first element is a recitation that the parties appearcd before the notary
at a particular place. The sccond provision identifies the parties with
Breater particularity:  thejr names, marital status, addresses,
OCcupations, and dates and placcs of birth, Thege preliminarics
recited, the major portion of the document declares that the parties

purchase and sale the Property, which is then physically described, If

=

*” The legal profession m France is even more “divided” than that of England. “Huissiers”
form another branch of the profegsion.

e Planiol, op. cit,, p. 88: See also, Amos & Walton, op. cit, p. 25, A creditor whose right

e Planiol, op. cit., p. 88,
1% Amos & Walton, Tbid., p. 109; see also, Planiol, op, cit,, p. 562 fn,
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with three floors and a cellar below: on the first floor, a dining-

room...", ete.”!"!

This is not all. A section is also devoted to the origine de propriete. Tt
contains a history of the title to the property, extending back in time over 30
years. The scction attempts to condense this history but “is as lengthy as
completeness necessitates”.'% 1t thus passes a resumc of the title on the land
to successive owners, just as title deeds, as we have seen, do under the
English system of conveyancing practice. Other provisions of the minutes
are a statement of the price, the fact and mcans of payment, all scrvitudes
known to the vendor, and the results of the notary’s inquiries of the local
planning office.'® '

The notary, therefore, by reason of his duty to conserve his acts in minutes
and the traditions of his practice, is tumed into an archivist as well. Hence
claborate rules exist regarding the custody and the transmission of his
minutes.'®* A notary is obliged to keep the minutes of himself and his
predecessors for 125 years. As and when minutes exceed this age, they are
periodically transferred to the national or district archives. Further, as all
acts have to be registcred at a government office and certain registration
duties paid, the notary must kecp a reperroire or a daily journal of all the
acts which he receives.'®® This repertoirc must, on penalty of disciplinary
action for failure to do so, be periodically presented for various inspections
and controls.'” For convenience, all transactions of the notary are set down
in the repertoires in chronological order, indicatin g whether the act was a
sale, lease, will, etc., as wecll as whether it was the original which was
delivered or the certified copy, and bound into vohimes.

As is readily apparent, a visit at the notary’s office where the land is situate
would yicld, to the prospective purchaser, much the same information as a

"' D. Barlow Burke, The Notaire in North America: A Short Study of the Adaptation of a
Civil Law Institution, Tulane Law Review, Vol. 50 (1975-76), p. 323.

2 Ibid., p. 324.

S hid po32a.

BN Brown, op. cit., p. 67 and Amos & Walton, op. cit., p. 25.

' N. Brown, Thid., p. 67.

s See, G.L. Certoma, The Fialian Legal System, p. 58, Butterworths, London (1985); also,
Neville Brown, op. cit., p. 67.
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visit to the land registry office would. The minutcs of the notary arc not,
however, public records as registers of property are. Copies of minutes are, .
as we saw, dclivered only to the partics or to persons legally entitled to call
for them. A notary may not surrender the documents in his custody except
by an order of a court. As a genecral rule, since the tasks entrusted to the
notary arc similar to those ordinarily performed by lawyers except that his
are conlined to voluntary as distinct from contentious jurisdiction, the same
ethical rules of confidentiality govern both professions. In addition to acting
as legal advisers [or both parlics who appear before them for the drawing up
of acts, notaries perform a host of other lcgal tasks as well. Thesc include
marriage settlements, the drawing up of wills, liquidation of successions,
administration of estates, company formations and the drawing up of their
memorandums, etc.

To conclude this part, to describe the act set forth in Article 1723 as
“rogistration” would, strictly speaking, probably be a misnomer. It is one of
. uthentication” rather than “registration”. The former is primarily designecd
to bring about certainly in transaclions as is also the case with private
writings (sous singe prive). The latter is primarily an act of publicity
dcsigned to bring about security in transactions. 1t would havc thus saved us
from the controversy that ensued around the question ol reconciling the
“inconsistency” between this Arlicle and that on registralion proper (Art.
2878) had the more appropriate tcrm been chosen or the functions of a
notary amplified by other legislation. What brings this Article closer to
‘registration of immovables proper is, as we saw, the practice of notarics in
the drafling of their minutes and the redactor of the avant projet of our
Code, Professor Renc David, a renowned French jurist, must have this in
mind when selecting the term.

From the foregoing, we can hence conclude that, undcr our Codc, as
between the parties, the sale ol an immovable is perfected by the agrecement
to convey, but this agreement has to be in thc form of an authentic act in
order to be valid. Private wrilings alone would not suffice and herein alone
lies the difference between our law and its French counterpart. It should
further be noted that it is not only contracts that affect title, or ownership,
which have to be “registered” pursuant to the provisions of the Article but
also all registrable interests attached to the land or immovablc property.
These are defincd in Articles 1568 to 1574 of the Civil Code as well as in
the provisions of Title X, which we saw carlier.



The idea of a notary serving as a drafter of acts and legal advisor in all
important matters of daily life in every canton of the countryside and in
every district in the towns is, without doubt, a noble idea. In addition to its
obvious benefits in the economic sphere, it has the equally important
beneficial effect of raising the level of legal awareness of the community
thus enhancing respect for the rule of law. But such a system obviously
requires a sizable number of trained legal manpower as well as a
correspondingly efficient countrywide statc administrative machinery for its
effective implementation. The Ethiopia of the carly 1960s was, by all
accounts, far short in both. Tt is therefore little wonder that the idea was
unceremoniously consigned to oblivion, without even a word being offered
by way of explanation. Tt took another 43 vyears to establish a notariat
somchow resembling the one envisaged by the Code. We shall say a few
things about this new institution later.

3.3.2. Registration with a Court

The institution of notary was first introduced into the country by the Italians
during their brief period of intrusion (1935-1941). An Italian was
commissioned as a notary for the city of Addis Ababa around the years
1939 or 1940. After the departure of the Italians, notarial services werc
discontinued for some time until around 1945 when the Registrar of the
High Court commenced providing these services. Initially confined to
Addis, the service was soon extended to other localities and, in remote
arcas, even Registrars of Awraja and Wereda courls began rendering such
services.'"” It is said that this was madc possible by a circular issued by the
Ministry of Justice which circular, in addition to conferri ng notarial powers
upon registrars, also outlined the nature of the functions (o be performed.!%®
This circular was soon superseded by the Civil Procedure Code which
nowhere assigns to the courts or their officials functions akin to those of a

e See, Thomas Gebreab, op. cit., p. 67, citing Abate Yimer, The Functions of the Notary

Public of Ethiopia. pp. 19-20, (Seprember 1985, unpublished, Justice and Tegal Systems
Research Iustitute).

%% 1t needs to be noted that both The Courts (Fees) Rules of 1943 and of 1952 fix the rates
to be charged upon “Registration of an agreement for the payment of blood money in
cases of homicide”, ‘“Registration of testamentary dispositions and deeds of gifi”,
“Registration of an arbitration”, and “Registration of a divorce”, indicating that some
form of such system was alteady in place. Legal Notice No. 14 of 1943, Neg. Gaz.,, 3
Year No. 2 and Tegal Notice No. 177 of 1953, Neg., Gaz.. 129 Year No. 15.



notary. Nonetheless, registrars continued performing their previous
functions as if nothing affecting their powers has happened.

In 1970, registrars were relieved of their notarial functions and a separate
unit, called “Contract Section”, established for this purpose within the High
Court itself.'”” It was the Head or Deputy Head of this Section who replaced
the Registrar in assuming notarial functions.'!” In 1976, this Section was
detached from the High Court and became part of the Ministry of Justice
under its Civil Affairs Division, thus ending the little known and legally
undefined role the courts played as notarial offices. It is this Section within
the Ministry of Justice which served as a nucleus for the later establishment
of the Addis Ababa City Government Acts and Documents Registration
Office and its successor the present Federal Office of the same name, now
an si.lllltonomous institution under the Ministry of Justice as we shall later
see.

The Civil Code too, in a number of Articles''?, contains provisions giving
the courts functions of registration somewhat resembling those of notaries.
Tt 1s worth quoting some of these in full.

“Art. 620 — Deposit of contract

(1) A copy of the contract of marriage shall be deposited in the registry
of the court or with a notary.

(2) Tt may be freely consulted there by any one of the spouses or by any
person authorised for this purpose by the spouses or by the court.

Art. 891 — Deposit of wills

1) A public or holograph will may be deposited with a third party, in
grap ¥ party
particular a notary or in a court registry.

1% See, Thomas Gebreab, 1d., citing Girma Wakjira, The Duties and Responsibilities of the

Notary in Ethiopia, p. 18, (March 1981, unpublished, Ministry of Justice).

"% See, Thomas Gebreab, Td., citing Bezawork Shimelash, The Legal Status of Our
Notaries in Addis Ababa, p. 15, (May 1998, unpublished, Justice and Legal Systems
Rescarch Institute).

"! It probably also ought tobe noted that, in the final years of the Peoples Democratic

Republic of Ethiopia, a Draft Proclamation on public notaries was finalized and was

awailing promulgation. A copy of thc English draft is found in Thomas Gebreab's work

carlier cited.

12 See. for example, Articles 632, 962, 964, 967.
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(2) A register, showing in alphabetical order the names of the persons
whose wills have been so deposited shall be kept by each notary and
in each court registry. :

(3) An indication shall be made in the register of the date when the
deposit of the will has taken place.”

We can thus assume that, at the time of the enactment of the Code, some
role was also assigned to the courts to act as depositories of records dealing
with non-contentious matters too. This practice of courts acting as
depositories of records of non-contentious matters has again its origins in
French law. A Decree of 6 January 1960, amending an earlier law, states:
“Each year a reproduction of registries closed during the preceding year will
be deposited without cost with a clerk of a court [au greffe'’] of grand first
instance or of a court of first instance situated in an arrondissement other
than the one where the registrar resides.”''® This is no doubt motivated by
the desire to give registered acts as much publicity as possible as courts are
not only readily accessible but also places which one would naturally
approach to obtain information on such matters. It also aims at preventing
possible alterations of documents as it is less easy to do so when the same
documents are deposited in several places. Hence also the rational of the
rule that these documents ought to be deposited in a district other than the
one where the registrar resided.

3.3.3. Concluding remarks

By way of concluding remarks, we may say that the decision of the
Cassation Bench of the Federal Supreme Court in the Gorfe case accords
with the principles earlier enunciated. The “registration” provided for in
Article 1723 is different in nature from that found in Article 2878. A
contract of sale of an immovable has to be in the form of an authentic act in
order to be valid. But it has to be further noted that the law in Article 1723
on registration with notaries was until the year 2003 a dead law. The
provisions on registration with the courts too were not effective laws, as
neither the Civil Procedure Code nor other special laws passed to date
enable the Courts to perform such functions. A cardinal rule of

' “Greffiers” form vet another branch of the le gal profession. Their functions approximate
those of our court registrars,

"' Decree no. 60 — 4, Art. 1. Sce, Petit Code Dalloz and Art. 2200 of the French Civil Code
m John H. Crabb earlier cited.
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interpretation is that a court of law may not decline judgment on the ground
that there is no law applicable to the case before it. Laws are not made by
man alone, or better still, by the legislature alone. There is natural law,
equily, customs, etc., and a court has to resort to these in the absence of
positive law.'"® Tt is different with institutions, it seems to me. Institutions
are creations of men, of the sovereign power in modemn constitutional
practice. A court of law cannot create institutions and subject citizens to
their jurisdiction, even if the legislaturc had once entertained the idea of
establishing such an institution.

4. Other Related Issues

As noted above, the provisions of the Civil Code relating to notarial acts
remaincd laws confined to the statute boolks alone because of the absence of
the institution of notary cssential for their implementation. In the year 2003,
however, a law establishing notary olfices was enacted thus marking a
turning point on the status of the provisions. Hence, together with this
change in status, the question of failure to comply with the formalities of the
provisions too acquires a place of practical importance. In the following
pages, we shall first attempt to examine this question and then address an
issue which is often raised in relation to rights of ownership and other
interests in land afler the 1975 nationalization laws. Firstly, however, a few
words on the newly established “notary office” would be in order.

4.1. The Nature and Functions of the new Notary Office

The “Authentication and Registration of Documents Proclamation No.
334/2003 came out on 8 May 2003 and entered into force on the same date.
It is this Proclamation which cstablishes notarial offices. The new notary
established by it is far different from (he notary envisaged by the Code. It
more resembles the “public notary” of the Anglo-American systcm than the
French notariat per se.’ ' Tor one, the notariat established by the new law is
a government organ. Under the Proclamation, notary offices perform their
functions under the directions of the Ministry of Justice, in the case of the

15 See, for example, Planiol, Vol. 1, Part 1, op. cit., p. 155, 160.
18 For a compuarative study of the subject, see, Thomas Gebreab, op. cit.

62



federal offices, and the Justice Bureaus, in the case of Regional States.'!”
The Head of the Office is appointed by the Minister of Justice or his
counlerpart in the Regional States.!'® Employees of the offices too are to be
administered in accordance with the relevant civil service laws.'"” Regional
States and the Council of Ministers, as the case may be, are authorized to
is;;le regbllations for the proper implementation of the laws establishing the
offices. ~

Regarding the (erritorial competence of the offices, the cities of Addis
Ababa and Dire Dawa “‘shall have notary offices each”.'*' Addis Ababa is
the seat of the Federal Government and Dire Dawa, a city accountable to the
Federal Government. Under Article 19, state members of the federation too
are obligated to organize their own notary offices and “‘may issuc details
based on the facts of their own area”. The purpose of this proviso 1s, no
doubt, to bring about uniformity in the laws of the statcs and that of the
federation, for inclusion of it in a federal legislation would have otherwise
been unnccessary. The States may hence establish notarial offices similar in
content to the omes found in the Federal Proclamation but whose
organizational details may vary depending on local conditions.

The new notary does not have the all-important function of drawing up acts,
the distingunishing mark of the continental notary which enables him to act
as legal advisor to both of the parties at one and the same time. Apart from
ascertaining its legality, the Ethiopian notary is forbidden to ‘“‘change or
cause to be changed the contents of a document submitted for
authentication”.'** His main functions are, to use the same language as that

found in the Proclamation:

7 «athentication and Registration of Documents (Amendment) Proclamation, No.
467/2005, Art. 1 cum Art. 50 (2) and (6) of the Federal Constitution,

U8 Thid., Art. 2.

19 Thid., Art. 3 (2)(a). No specific mention is made in the Proclamation as to which
employees of the Otfice have notarial powers, which 15 a very important question.

129 Tbid., Att. 6.

21 proc. No. 334/2003, Art. 20 (1).

122 Thid., Art. 13 (2). This would mean that the contract, in important matters especially, is
to be drawn up by lawyers. There is no justifiable reason, in principle, why a private
writing should not be considered as good as a notarial one if drawn up by lawyers, as
lawyers too are officers of the court and have stringent ethical rules to abide by.
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e to authenticate and register documents;
to verify copies of documents against their originals and register
same;

® to ascertain the capacity, right and authority of persons who arc
about to sign or who have signed documents submitted for
registration;

* (o ascertain the lcgality of documents submitted for authentication.
to ascertain with respect to contracts made to transfer properties for
which title certificates are issued under the law: (a) the right of the
transferor to transfer the property; and (b) that the property is not
mortgaged or pledged or not attached by a court order, 123

Under the definition Article of the Proclamation, “to register a document”
mcans “to register an authenticated document by marking it with an
identification number, in a register prepared for this purpose and to deposit
the same document, or to register and deposit a document which is required
by law to be deposited with a notary.” The documents so registered are not
open to the public. The notary owes a duty of secrecy. Under Article 9, he is
duty bound not to give to third parties information which comes into his
possession in the course of performing his duties, “unless ordered by a court
or by a body empowered by law”. He must keep secret anything which he
happens to know in the course of performing his duties.

Hence, the mcaning attached to the term “registration” in Article 1723 is
now made clear. It means “authentication” of an act and the “deposit” of
such act by registering it in a book prepared for this purpose. And the
“deposiling” is essentially for the purpose of conservation rather than giving
publicity to the act. This would mean that the provisions of the Civil Code
dealing with notaries arc activated bearing the attributions conferred on
notary offices by the new Authentication and Registration of Documents
Proclamation. As a result, as we said earlier, the question of failure to
register an act with a notary becomes one of practical importance than was
the case earlier. We shall now altempt to address this question.

3 Ibid., Art. 4.
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4.2. Effect of Failure to register

Under Article 1727, it is stated that a contract required to be in writing shall
be of no effect unless it is attested by two witnesses. A similar provision is
found in Article 2877 whercin it is stated that a contract of sale of an
immovable shall be of no effect unless it is made in writing. On the other
hand, as regards contracts creating or assigning rights in real property, the
law employs a slightly different language. It uses the mandatory form
“shall” without adding morc. It merely states that such contracts “... shall be
in writing and registered with a court or notary”. This implies that a
distinction is drawn, as regards their effect, between the forms relating to
writing and those rclating to registration. In the first case, we may say that
lack of the proper form makes the acts inexistent, as it is, as a matter of fact,
“of no effect’”; in the second, it makes them null or void, in the eyes of the
law.

As Planiol tells us, “thc theory of nullities is one of the most obscure in the
field of the civil law.”'** In theory, where an act is inexistent the law does
not have to annul it. It is an act which has not been performed in reality and
which exists only in appearance. Judicial intervention would hence be
unnecessary as such an act “would not have to be wiped out, for one does
not destroy that which does not exist”.!?®> The absence of the solemn form
which the law mandates for certain acts is generally considered to be a cause
for their inexistence. As the maxim goes, Format dat esse rei. In such cases,
the possibility of performing the same act without solemn forms is
conceivable. It is the will of the law which reduces them to juridical
inexistence.'2® On the other hand, a juridical act is null when by law it has
no effect in spite of the fact that it has actually been made. The nullity
results from the dircct work of the law-maker which nullifies what has been
done. There is thus, strictly speaking, no need to resort to the courts to have
the act nullified, as the law has taken care ol that. Nevertheless, if a dispute
arises in regard to the validity of the act, thereby casting doubt as to its
nullity, an action at law becomes necessary “becausc nobody can take the
law into his own hands”.!”” In contrast to these is the annulable act or

124 Yol. 1 Part 1, op. cit,, p. 219.

125 Aubry and Rau, as quoted in Planiol, Ibid., p. 223.
126 planiol, Ibid., p.233.

127 Ibid., p. 227.
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contract. In cases of this nature, the nullity does not take effect by operation
of the law; it must be declared by judicial authority. This distinction
between inexistent, null, and annulable contracts 18, however, of little
practical importance. In French law, a “resolutorp:_condition” is always
“understood™ (implied) in synallagmatic contracts.'?® A party cannot take
the law into his own hands. Resolution must be sought in legal
proceedings,'*’

Under our law, as we saw, the wording of articles 1723 and 1727 seem to
make a distinction between the forms on writing and attestation on the one
hand and those on registration on the other. However, as Professor
Krzeczunowicz observed, the practical consequences of the 'distinctions
between inexistent, null or void, and annulable or voidable contracts
“amount to so little under the Ethiopian system™."*® As we shall see later,
the distinction between “inexistent” and “null” contracts proves to be of
some significance only in relation to the largely procedural question of legal
standing. Otherwise, in Prof, Krzeczunowicz’s words, the two tcrms “mean
the same”.!>! Tn relation to contracts, all types of nullities are governed by
the provisions of Scction 1 of Chapter 3 on Obligations. Pursuant to Article
1808 of this Section:

(1) A contract which is affected by a defect in the consent or by the
incapacity of one party may only be invalidated at the request of
that party.

(2) A contract whose object is unlawful or immoral or a contract not
made in the prescribed form may be invalidated at the request of
any contracting party or interested third party.”

The effect of cancellation or invalidation is governed by Article 1815.
Under its terms, where a contract is invalidated or cancelled, the parties

28 See, Art: 1184 of the French Civil Code. The term synallagmatic contract is cssentially
the civil law equivalent of the common law’s bilateral contract. See, Black's Law
Dictionary, Eighth Edition, Thomson West (2004).

*? See, Guenter H. Treitel, International Encyclopedia of Comparative Law, Vol. VII,
Chapter 16, pp. 112-113.

G. Krzeczunowicz, Formation and Effects of Confracts under Lthiopian Law, p. 9,

2 Faculty of T.aw, Addis Ababa University (1983).

Id.
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shall as far as possible be reinstated in the position which would have
existed had the contract not been made."”

The rules on forms grew out of the serious concern that the enforceability of
informal promises would enable fraudulent persons falsely 10 allege the
existence of agreements that have never been made.'>® The very fact that the
agreement is in writing, it'was thought, is likely to discourage such
fraudulent claims from being made. Unfortunately, however, as the history
of the Statute of Frauds in England amply demonstrates, formalities
themsclves could oficn serve as a protective shield for fraudulent
practiccs.f3‘*l The rogue seller is always a force to contend with. He may use
registration as a means 1o {rap innocent third parties. He may sale and resale
his property by sheltering behind the rules on rcgistration. Indeed, in the
Gorfe case, onc of the fears expressed by many is that, given the sky
rocketing prices currently being witnessed: in the housing market, the
unqualified ruling of the Cassation Bench may embolden unscrupulous
scllers to rcnege on contracts al ready made and cven disavow transactions
long considered closed.

The provisions in Article 1815 requiring the reinstatement of the parties “in
the position which would have existed had the contract not been made”
could provide a possible remedy in discouraging the rules as to forms from
being used as an engine of fraud. “Reinstatement” of the innocent purchaser
to his previous position would mean, or could be interpreted to mean, the
position of equality vis-a-vis the seller in respect of the value of the properly
bought and sold. It would be a poor “reinstatement” if by reinstatement is
mcant the price he paid at the time of the sale, if this does not approximate

12 Ges . Kizecrumowicz, The Ethiopian Law of Extra-Contractual Liability, p. 127,
_ Faculty of Law, Haile Sclassie [ University (1970).
133 Gee, for example, Waddams, op. cit., p. 163.

133 The Statute, for the first time, laid down the rulc that certain classes of agreements ought
to be made in writing, Enacted in 1677, it was since copied or adopted in almost every
common law jurisdiction. One judge wrote, in 1766,; “Had the Statute of Frauds been
always carricd into exccution according to the letter, it would have done ten times

more mischief than it has done good, by protecting, rather than preventing fraud.” See,
Ibid., p. 162.
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the value of the property at the time invalidation was sought.I *3 In the Gorfe
case, the transaction took place some 14 ycars before thc contract was
invalidated for lack of registration, and during these years the price of real

estate has been registering a dramatlc risc. Intcrpretation ol the term
 reinstatement ought to take such’ factors into consideration. C onveyancing
processes arc gencrally performed in [our distinct stages and it would do
well to follow such practices to avoid possible fraud. These stages are:
linding a property; financing its acquisition; proving title to it; closing the
transaction. The conveyance is not accomplished in onc document but in a
number of interim agreements.'**

4.2.1. Who may require invalidation?

Our Code, this time, makes a distinction between annulment of acts rclating
to substance and those relating ta form. Those affecting will (consent and
capacity), which is an essential element in a contract, may only be
invalidated at the request of the party suffering from lack thereof In the
case of acts affecting form, these may, in addition, be invalidated at the
request of “‘any contracting party or interested third party”. In both cases,
the right does not belong to everybody; only to a third party with intcrest. It
is also not a matter to be raised by the court proprio moru.'’

In the Gorfe case, the original party-plaintiff is not, as we saw, a contracting
party but an heir to the seller and the action was initially brought by her for
the purpose of claiming her share of the inheritance as a daughter of the
deceased, the party to the contract of sale. The question then is, is an heir,
under the circumstances, entitled to bring an action for invalidation in his or
- her own right pursuant to the provisions of the above Article.

It is a general principle of the law that contracts do not havc any absolute
effect and do not have obligatory force against everybody. They oblige only
the parties to them and can ncither injure nor confer rights upon a third

13 Under Art. 1799, contractual compensation is equal not to the actual damage, but to the
normal damage which could reasonably be expected to result from the brv::ach~ See,
Krzeczunowicz, Ibid., p.121.

¢ For an elaboration of these stages, see, fox example, Ruth Annand and Brian Cain,

Modern Conveyancing, pp. 1-5, Sweet & Maxwell, London (1984) and P. J. Dalton, op.

cit., pp. 26-32.

1*7 See, pp. 32-33, supra. -

68



party.”’8 This general rule has, however, its own exceptions for, as a general
rule too, the effects of an agreement extend to the heirs and successors by
universal title of the contracting parties, unless the contrary results from a
special provision of the law, a clause in the agreement, or from the nature of
the contract.">” Such heirs are deemed to continue the person of the
deceased and the rights and obligations resulting from an agreement entered
into by the dcccased during his lifetime are transferable to them in
proportion of their hereditary portions. Thus, before a partition, each coheir
is entitled to sue Lo the extent of his share for the payment of the debts duc
to the succession and to regain, in the same proportion, the immovable that

form part thereof.

In the Gorfe case, it could thus be maintained that the right to sue survives
to the extent of the present appellant’s share of the patrimony forming the
estate of the deccascd at the time of his death. But even if it could be so
maintained, it is of no practical use under the circumstanccs of the case for,
as we shall see below, the right of action was barred by llmltatlon long
before the present appellant instituted suit. 4t

4.2.2. Period of Limitation and Matters Similar

Under our Code, nullity is not immediate. The act giving rise lo it may be
subsequently annulled by the court, but in the meantime it exists and
produces its effects.'*® Tt may also be cured by confirmation. Confirmation
removes the vice with which it was tainted. From this moment, “the act
becomes as solid as if it had been regular at its inception”.'*® In this regard,
Article 1814 (1) states: “The party who is entitled to require the invalidation
of the contract or to cancel the contract shall, where he is so asked by thc

*¥ See, Art. 1165, French Civil Code and Art. 1952, Civil Code of Ethiopia.

1% See, Art. 1122, French Civil Code and Axt. 1986, Civil Code of Ethiopia.

140 See, Aubry & Rau, Cours De Droit Civil Francais, Vol. TV, Sixth Edition, p. 344 and
Vol. IX-X, pp. 6-8, 232, English Translation by the l.ouisiana Statec Law Institute (1965).

As we can gather from the circumstances of the casc and the facls summarized in the

judgment of the Cassation Bench, the contract of sale was executed on Hidar 23, 1985,
The action for partition was brought by Woizero Gotfe sometime during 1994 or 1995
E.C. but not, in any event, before 1992. The first instance court gave its decision
upholding the validity of the contract of sale on Hamle 14, 1996,

142 See generally, Planiol, op. cit., p. 229. Under Art. 1809 of the Ethiopian Civil Code, one
or the other of the parties may refuse to perform it.

13 planiol, Ibid., p. 231.
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other party, without delay answer whether he intends to confirm or to cancel
the contract™'*, thus indicating that the defect can be cured by confirmation.
The action of nullity may also be lost by prescription. This prescription is of
a very short period in both ours as well as French law.'"” Under our Code, it
18 limited to two years. But this needs an explanation. Under Article 1810:

(1) No contract shall be invalidated unless an action to this effect 18
brought within two years from the ground for invalidation having
disappeared. (italics ours)

(2) Where a contract is unconscionable and the party injured was of age,
the action shall be brought within two vears from the making of the
contract.”

Of the provision, the following can be said by way of comment. The
“ground” for registration does not disappear until registration is actually
made, in which case there would be no need for the provision. Consent, as a
ground, cannot at all disappcar unless the claim as (o mistake, deceit or
duress 1tself was in the first place fraudulent or the partv later discovers that
he was laboring under a false apprehension when the contract was entered
into, in which case the limitation .period provided would again be
unnccessary. Only lack of capacity can disappear after a certain lapse of
time. This would mean that pcriods of prescription, under the Article, apply
only to nullities relating to the capacity or disability of a contracting party.
A literal interprctation suggests this result, however unintended it may
prove to be when the provision is read in the context of the Articles found in
the Section as a whole.

The Ambharic and French versions of the Article arc more faithful and stand
opposed to thc English version.'*® Both, in more or less identical terms,
state that: (1) an action for the nullity of a contract must be exercised, at the
latest, within two years of the ground for nullity having disappearcd, and (2)
where the party injurcd is of age, the action for nullity must be exercised
within two years from the date of the making of the contract.'*” Limitation

4 It needs to be remembered that, in the Gorfe case, one of the adjudged co-owners of the
property sold, wife of the deceased at the time of the transaction, has confirmed the sale.

“* As to French law, see Planiol, Thid., p. 231.

'® The Code was originally drafled in French and later translated into Amharic, the official
language, and English.

' Compare with “donation” which also has a two year limitation period. Art. 2441.
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periods thus apply to all vices affecting the contract and not capacity alone.
A contract affected by a vice is hence under a sentence of death for a period
of two years; after this period, it becomes unassailable.

' 4.3. The Question of “draft contracts” under Article 1720 (1)

To say that “where a special form is required by law and not observed there
shall be no contract but a mere draft of a contract” sounds illogical and
could even be misleading, as we can observe from the cases ciled carlier.'®
And that is what Article 1720 (1) says. For one, when wc talk of form of
contracts, the word “form” is usually used to indicate the “written form™ as
opposed to informal or oral agrecments. The expression used in the Article
does not hence always hold trde. Besides, a “draft” relates to matters of
substance (consent, consideration) and not to form. It signifies that the
parties have not yct agreed upon the terms of their contract. Requirement as
to form imposed by the law is, on the other hand, something extraneous to
" {hc intention of the parties. The parties have reached an agreement. 1t is the
law which intcrvenes by way of exception lo the rule that contracts are laws
as between those who created them. :

Above all, there is no need to say so unless a different consequence attaches
to the fact that the contract is considered as a draft of a contract. Under sub-
articles (2) and (3) of the same Article, it is ¢clearly stated that formalities
additional to those provided in the Code such as those rclating to stamp
dutics or registration fees and “‘prescribed measures of publication™ found in
other laws do not affect the validity of the contract in contrast to those
provided in the Code. Hence, for example, in France, a notarial act has to be
drawn upon stamped paper issucd by the government. In the same token,
under our Commercial Code, the sale of a business as well as a contract of
lecase of a business and its termination must be published in the official
commercial gazette and in a ncwspaper empowered to publish legal notices
circulating at the place where the head office of the business is situate.'*
Under sub-articles (2) and (3) of Article 1720 of the Civil Code, the non-
observance ol such formalities does not affect the validity of the contract.

148 See, Judgments of the Fed. High and Supreme Courts in Habte Zurga, on p. 173 and p.
178 respectively.

149 At 164, 195 and 202 of the Commercial Code. Att. 152 further states that the sale of a
business “shall be null and void unless evidenced in writing”.
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There is no stipulation of the kind in sub-article (1) except the mere
statement that the contract is to be considered as a mere draft.

Hence, judged by the company it keeps, like sub-articles (2) and (3), sub-
article (1) too must be talking of “special forms™ other than those of writing,
attestation, and registration found in the Code. But even here, it matters
little whether a contract is considered as a draft contract or one which does
not comply with the requirements as to form provided in the Code. Both are
subject to the provisions of Article 1808 discussed in the earlier section.
Thus sub-article (1) seems to be unnecessary and could even be misleading
unless followed by the question “what if the contract is considered as a
‘draft contract’? The search for an answer to this question would steer us to
its logical end: the provisions of Article 1808.

4.4. The Effect of Nationalization of Rural and Urban Lands

A question often raised, and quite rightly so, in relation to the provisions of
the Civil Code on ownership and other interests in land is the effect of the
nationalization laws of 1975 upon laws which were primarily designed to
protect the sanctity of private property, > as is the case with provisions of
the Civil Code. A word or two on the subject, in so far as it relates to
registration, would hence be appropriate.

Following the February Revolution of 1974, all rural lands were
nationalized by a Proclamation of March 4, 1975.'°! This was soon followed
by the nationalization of all urban lands and extra-houses by a Proclamation
of July 26 of the same year.'>* The rural lands nationalization Proclamation
declares that all rural lands are ““the common property of the Ethiopian
people” and that, henceforth, no person or business organization or any
‘other organization may hold rural lands in private ownership.'> It further
proclaims that an individual who is willing to personally cultivate land shall

B¢ See, Mcekbib Tscgaw, Contracts Relating to an Fmmovable and Quesiions of Form,
Ethiopian Bar Review, Vol. 2 No. 1 (2007), pp. 157-160.

151 «pyblic Ownership of Rural Lands Proclamation No. 31/1975”, Neg. Gaz., 34 " Year No.
26.

2 “Government Ownership of Urban Lands and Extra Houses Proclamation No. 47/1975,
Neg. Gaz,.34" Year No.41.

e
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be allotted land sufficient for his maintenance and that of his family
provided that such allotment shall at no time exceed ten hectares.'”* A
person may not by “sale, exchange, succession, mortgage, antichresis, lease,
or otherwise” transfer his holding to another except that, upon the death of
the holder, the wife or husband or minor children of the deceased or, where
they are not present, any child of the deceased who has attained majority,
shall have the right to use the land.'”>

The Urban Lands and Extra-Houses nationalization Proclamation too, in the
same vein, proclaims that all urban land is the property of the Government
and that no person, family, or business organization may thus hold urban
land in private ownership.156 Any person or family may own only a single
dwelling house and may in addition own business houses the number and
size of which shall be determined by the government taking into account the
condition and typc of busincss. An organization may also own houses for
the purpose of housing its employees or persons under its responsibility.'>’
It further declares that henceforth any person or family may be granied “the
possession’ of up to 500 square meters of land for the purpose of building a
dwelling house. Organizations too may be granted lands for the purpose of
building an officc or a dweclling house.'”® Any person, [amily or
organization who owns a house, by virtue of these provisions, has the right

to transfer such house by “succession, sale or barter’”.!>’

The Constitution presently in force, the Constitution of the Federal
Democratic Republic of Ethiopia of 1995, cndorses the principles
underpinning the above Proclamations. Article 40 (3) states, in no uncertain
terms, that: “The right to ownership of rural and urban land, as well as of all
natural resources, is exclusively vested in the Statc and in the pcoples of
Ethiopia. Land is a common property of the Nations, Nationalities and
Peoples of Ethiopia and shall not be subject to sale or to other means of
exchange.” As a result, no significant change has been made in the land
holding system ushered in by the earlier Proclamations as regards the modes
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of acquiring as well as the use and fransfer of both rural and urban lands.’®°
Of particular importance, however, are the laws on “Urban’ Lands Lease
Holding” and “Condominiums”, both recent developments of some
significance to our study.

The “Re-enactment of Urban Lands Lease Holding Proclamation", No. 272
of 2002, creates another system of land holding, the leasehold, and seems to
suggest that this will be the exclusive system in times to come.'®' “Lease”,
is defined as a “leaschold system in which use right of urban land is
transferred or held contractually”.'®? An urban land shall be pcrmitted to be
held by lcase “on auction or through neigotiation” or “according to the
decision of Region or City Government”.™ A leasehold is granted for a
term of years. Such term may be of up to 99 years for personal dwelling
houses and houses to be rented as well as others “depending on the level of
urban development and sector of development aclivity or the Lype of
service”, and is renewablc by agreement.'** A lcasehold title deed shall be
conferred on a person to whom urban land is so permitted. The leasehold
possessor may transfer his right of leasehold, mortgage it, and may also use
it as a capital contribution to the amount of the lease payment he has made.
A leasehold is thus equivalent to ownership of the land for a slice of time.

Condominiums are legal beings acute housing shortages gave birth to. The
Proclamation on Condominiums attempts to create favourable conditions to
individuals to build their own houscs by pooling their limited resources and
those with the means to invest in the sector to ameliorate the existing
conditions.' A “condominium® is defined as “a building for residential or
other purpose with five or more scparately owned units and common
elements, in a high-rise buildinig or in a row of houses, and includes the land
holding the building.”'°® A building may be registered as a condominium

‘“’0 See, the “Federal Rural Land Administration Proclamation No. 89/1997.

! See, Art. 3 and 4 as well as the Prcamble. The Articles suffer from lack of clarity. The
lease system was first introduced by Proclamation No. 80 of 1992 issued soon after the
present Government unseated the former regime. The present Proclamation is a "re-
enactment” of this Proclamation, :

162 Art. 3 (1),

163 A]'t 4

% Art. 6 and 7.

19 «“Condominium Proclamation, No. 370/2003”. See Preamble.

"5 At 2 (1),

74



when the owners or their agents submit a written application declaring their
intention that the building be so designated.'® A certificate of registration
shall be issued to the ‘“‘declarant” (promoter) when the building is so
registered.’® A promoter may raise the necessary capital for the
construction of the building by selling a unit (a flat or an apartment) of the
condominium. A contract of sale of a unit may hence be concluded before
or after registration of the building. The promoter must deliver the necessary
documents relating to the formation of the condominium to every person
who purchases a unit before or after registration. '*

A unit owner is entitled to ownership right upon the unit. He can thus sell or
transfer his right of ownership to others. A unit of a building registered may
also “be subject of any legal transaction™.'’® A unit owner may thus create
encumbrances on it in the exercise of his right of ownership. An owner who
leases or renews the lease on his unit must, however, notify the unit owners
association of such lease and provide a copy of the contract. He must also
furnish the lessee with a copy of the registration documents as well as the by

- S b
laws and rules of the condominium.'”!

By way of conclusion of this section, we can, therefore, say that, as the laws
on registration aim at promoting security in land transactions primarily for
the purpose of acquisition of credit for the development of the land itself or
the undertaking of other investment activitics, the provisions of the Civil
Code on the subject have been rendered useless by the advent of the rural
lands nationalization Proclamation. As we saw, this law forbids the transfer
of rural lands by sale, exchange, succession, mortgage, antichresis, lease, or
otherwise. The situation is different as regards urban lands and houses. In
relation to these, the idea that land belongs to the people and is thus extra
commercium whereas houses could be objects of private ownership and thus
subject to commerce is at best a legal fiction, and the law knows of such
fictions. Land could not be seen in isolation from the things fixed on it and
it is, in fact, these things which, especially in urban areas, make land an item
of such great value and scarcity. We may, with the Romans, say "what is
affixed to the soil belongs to the soil". Quicquid plantature solo solo

167 Axt. 4 (1).
168 At 5.
169 Art. 21.
1710 Art. 8.
L Avt 22
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cedet.' Hence, so long as houses are frecly bought and sold, as is presently
the case in the towns, it is actually the land too which is being bought and
sold. In relation to urban lands, therefore, the changes introduced by the
nationalization laws do not affect the laws on registration in any significant
way. In fact, with the introduction of the laws on lcaschold and
condominiums and, as the free markct system gains further inroads, the
need to strengthen the laws on registration assumes an importance it never
had before. The boom in the construction scctor currently being witnessed
attests to this.

CONCLUSIONS

By way of conclusion, we may say the following.

The term Registration denotes a formal act of investilure whose origins can
be traced back to Roman law and times. In some systems, lack of this
formal act affects the validity of the agreement between the parties itself.
The sale of an immovable property would be considered void if not
registered in the registers provided for this purpose. In other words, a sale is
not perfected by a written agreement alone. In other systems, lack of
registration does not affect the agreement between the parties itself. Tts
function is one of publicity and is designed to protect subsustmg third parties
rights over the property. In both cascs, laws on registration aim at promoting
security in real estate transactions so as to permit optimum utilization of real
property as a basis of credit. They arc also designed (o ensure that a
purchaser of land knows of the rights and interests of other persons over that
land thereby cnsuring that the price paid reflects the true economic and
social value of the land. They have incidental benefits as well. They
promote the development of accurate plans and cadastres which can equally
be used as a basis for an efficient and fair tax collection system as well as
the provision of other municipal scrvices. As a result too, disputes can
usually be resolved more casily and expeditiously.

Registration before a notary is different in both its nature and purpose. It has
more of a cautionary function. The necessity of writing and attestation will
make the rash promisor pause and reflect thus lending certainty to

'7* See, for example, Sir Hari Gour's Commentary, op. cit., pp. 76-77.
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{ransactions. And the more formal the document and the more formality
there was when il was signed, the more likely it is that there was
deliberateness in its making. The drawing up of the act by the notary
himself gives further guarantce to its authenticity as both parties are fairly
represented prior to committing themselves (o an agreement. The record so
registered is not a public record as thc purpose of such a registration 1s not
essentially one of publicity. It would hence not be proper to refer to such a
formality as “Registration”, except that the French system and practicc of
notarization carries with it many of the features inhercnt in a land
registration system. With the ceming into effect of the “Authentication and
Rcgistration of Documents Proclamation”, however, this comparison is no
longer tenable.

As we saw, the laws on registration occupied a prominent place in the
scheme of our Civil Code upon its enactment but has since been neglected.
Several factors could he attributed to this neglect, the principal ones being,
in my opinion, lack of the necessary human as well as financial resources to
put the system in place and the uncertainty concerning the question of rights
in land which followed the nationalization laws. In addition, the beginnmings
of the system were laid down by the 1908 Rule and this provided an
“alternative” to fall back on, thus contributing to the neglect. To day, in my
opinion, the first constraint is no longer overwhelming. With the
introduction of the free market system, the uncertainty which clouded the>
question of rights on land has also began to clear. The Proclamations cited
earlier attest to this. It is thus hoped that, together with the decision of the
Federal Supreme Court in the Gorfe case, this Paper will help revive interest
upon a field of study which occupies an important place in a world where
space and, therefore, housing are increasingly becoming serious challenges.
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16 [ LAND LAW

A deed of Conveyance

THIS CONVEYANCE is made the 9th day of May 1983
BETWEEN JOHN QUINCE of 20 Athenia Wood Road
Arden Warwickshire (‘The Vendor’) and MARY MOT1I
of 10 Starveling Lane Lysandford Warwickshire
(‘the Purchaser’).

WHEREAS the Vendor is scised-of the property hereby
conveyed for an estate in fee simple absolute in
possession frec from incumbrances and has agreed

with the Purchaser for the sale thcruuk to her for the
sum of £30 000,

NOW THIS DEED WITNESSETI as follows:

il In pursuance of the agreemenr and in
consideration of £30 000 now paid by the
Purchaser to the Vendor (receipr hercby
acknowledged) the Vendor as beneficial owner
hereby conveys unto the Purchaser ALL THAT
property known as 20 Athenia Wood Road
Arden Warwickshire and for the purpose of
identification only edged by thick lines on the
plan annexed herero TO HOLD unto the
Purchaser in fee simple.

2 The Purchaser hereby covenants with intent that
this covenanr shall enure to the benefit of the
Vendor his successors and assigns and others
claiming under him to that property owned by
him adjoining the property hereby conveyed and
known as 18 Athenia Wood Road Arden
aforesaid that the property hereby conveyed
shall not be used for l'hL purposes of the trade
of carpentry. :

3 IT IS HEREBY CERTIFIED THAT the transaction
hereby effecred does not form part of a larger
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1-ﬁu'rnonucnon I i‘?

. MARY MOTH

transaction or a series of transactions in respect of
which the amount or value or the aggregare amount
or value of the consideration exceeds £30 000.

. Athani

Scale 1:500

N WITNESS whereof the parties hereto have hereunto
set their hands and seals the day and year first bc.fore
written.

Signed Sealed and Dehvered AT
by )g"*“ M :
JOHN QUINCE 2 : * |
in the presence of~ (4, Wt Tiye. Be-t '
L)Mmdt“-ﬁ"
’ 7 ‘U\-)/ ."u‘ I;\. B
Signed Sealed and ‘ :
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ANNEX II

BIRKENHEAD

HALSBURY

A AL

HM Land Registry

This is to certify

{hat the land described within and shown an the official plan is

registered at HM Land Registry with the title number and class af title
s1ated in the register.

There are contained in this certificale office copies of the entries in
the register and of the official plan and, where so indicaled in the
register, of documents filed in the Land Registry.

Under section 63 of the Land Registration Act, 1925 and rule 264 of
the Land Registration Rules, 1925 this certificate shall be admissible as
evidence of the matters contained herein and must be produced ta
the Chief Land Registrar in the circumstances set out in section 64 af
the said Act. %

WARNING

All porsons are cautioned against alicring,
adding 10 ar otherwise tampering sith cither
this certificate or any document annead To it




L¥ * REGISTRATION OF TITLE ‘

2 7
® HM LAND REGISTRY TITLE WER Xtr23
Edition date: 29 March 1985

Entry
Ho.

A. PROPERTY REGISTER

inlng the d imii

of the registered land and the estate comprised in the Titla

 NOTE: The land in this title with other land was £

COUNTY DISTRICT
WEST MIDLANDS SOLIHULL

(4 September 1969) The Freehold land shown edged with red on the

plan of the above Title filed at the Registry and being 38
WITHERED HEATH ROAD.

The land has the benefit of the rights granted by but ig subject
as mentioned in the Transfer dated 1 July 1983 referred to in the
Charges Register in the following terms:—

"rogether with and subject to the rights of way drainage and other
easements eguivalent to those granted by and excepted £from <the
Lgase dated 28 September 1956."

The following is a coObRY of the rights c¢ontained in the Lease
referred to which is dated 2B September 1956 made between (1)
arden (Estates) Limited and (2) John Brendan Brown (Lessee) and
whiech Lease is that referred to in the Charges Reglster:—

"T7OGETHER with the right to use +he existing drains and services
running to and from the property hereby demised into the street
and the right if and when necessary with workmen and others to
enter upon the adjoining property for the purpose *of and to open
cleanse and repair the said drains and services making good any
damage occasioned thereby but subject to a similar right for the
owners and occupiers of the adjoining property with regard to S0
mich of the said drains and services a3 lie under the property
hereby demised making good any damage occasioned thereby the Lessee
and sSuch owners and occupiers as aforesaid paying their due
propertion of the cost of keeping the same in repair.”

The Transfer dated 1 July 1983 referred +tc above contains the
following provision:i—

"IT IS HEREBY AGREED AND CECLARED as follows:—

(1) That the Transferee shall not be entitled to any right or
access of ‘light and air over the adjoining land to the buildings
erected or to be erected on the said land hereby transferred which
would restrict or interfere with +he use of such other adjoining
land by the Transfgror ar any person deriving title’ under him for
puilding or any other purpose. :

(2) That the rTransferor shall ke under no personal liability for
either inmserting or not inserting any grant lease or transfer or
any part of his land comprised in title number ABC123 any covenant
or restrictions similar to those herein contained or for not
enforcing or attempting to enforce the performance O observance of
any such covenants or restricticns ox for .releasing any grantee

legsee or Purchaser or any part of his said land in the said title
number ABCl2z3 from any covenants or restrictions.”

ormerly copyhold
of the Manor of Knowle and the rights sgawves to -the Lord by the

12th Schedule of the Law of Property Act 1922 are excepted Erom
the registratiom. : 3
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HM LAND REGISTRY WRRIENEETY e

B. PROPRIETORSHIP REGISTER ’

Bntr'y stating mature of the Title, name, address and desoripiion of tho propricior of the land and any entriew
Mo affecting the right of dieposing thoreof
TITLE ABSOLUTE
1 .

(29 March 1995) Proprietor: Margaret Morley of 98 Withered Heath
Road, Shirley, Solihull, W Midlands.

Entry C.CHARGES REGISTER

No. containing charges. incumbrances ete, adversely offceting the lond and registered dwellings therewith

15 Lease dated 28 September 1956 to John Brendcn Brown for 99 years

y from 25 March 19546.

2. A Transfer of the land in this title dated 1 July 1983 made
between (1) Constance Helen Lee (Transferor) and (2) Peter Black
and others (Transferee) contains covenants details of which are set
out in the schedule of restrictive covenants hereto.

3. {29 March 19%5) REGISTERED CHARGE dated 28 February 1995 to secure
the moneys including the further adwvances therein mentioned. |

4. (29 March 1985) Proprietor: PORTMAN BUILDING SOQOCLETY of Portman
House, Richmond Hill, Bournemouth BH2 6EP.

Item | : o -

5 SCHEDULE OF RESTRICTIVE COVENANTS

1

The following are details of the covenants contained in the|
Transfer dated 1 July 1983 referred to in the Charges Register:—

"THE Transferees with the intent so as to bind the land herecby
transferred and to benefit the remainder of the land comprised in
title number ABC123 hereby jointly and sewverally for themselves and
their successors in title covenant with the Transferor as follows:—

a. At all times hereafter to observe and perform the covenants and
rastrictions and stipulations contained in the Charges Register of
the said Title (so far as the same relate to and affect the
property hereby transferred) and will indemnify and keep
indemnified the Transferor from and against the non-cbservance and
non-performance thereof and from all costs charges claims and
demands in respect thereof

b. Not to carry on or permit to be carried on upon the said
premises any business trade process of manufacture whatsoever or
use or permit the said premises to be used for any illegal cor
immoral purpecse or for a Public House Inn Tavern or Beer shop or
otherwise for the sale of wihe malt liguors or spirituous ligquors
or do or suffer to be done thereon any act matter or thing




18 * xac:_mnxriom OF TITLE . | 427

" HM LAND REGISTRY TITLE NUMBER: A%22123
S 'SCHEDULE OF RESMCTWE COVENANTS
(oontinued)

whatsocever which may be an annoyance or disturbance to the
Transferor or her lessees or teénants or any person or persons for
- tha time bBing owning or occupying any of the land adjacent to or
in the neighbourhood of the land hereby transferred and not to use
or permit the premises'to be used for any other purpose than that
of & private dwellinghouse only and (save with the previous
consent in writing of the Transferar) for the occupation of the
members of one family only

c. Not to erect or set up or suffer to be erected or set up on
any part of the saiﬂ premises hereby transferred without the
previous liceénce’ in writing of the Transferor any messunage or
dwellinghouse "or buildings -other than and except the said messuage
or dwellinghopse and except a garage and outbuildings to be
occupied and used therewith and not to make eny &alteration in the
plan site or elevation of such messuage or dwellinghouse without
such licence as aforesaid :

d. That in case at any time there shall be occasioned to rebuild
the said messuage or dwellinghouse and buildings or any part
thersof to erect only a detached or semi-detached messuage or
dwellinghouse at least two storeys in height with necessary and
proper outbuildings thereto

e. At all times hereafter toc maintain good and substantial walls
of fences on the side of the said Premises hereby transferred
where indicated by the Letter “T" within the boundary on the plan
hereinbefore referred to

f. To pay a reascnable proportion of the expense of repairing and
maintaining any party walls sewers drains pipes watercourses and
other easements used or to be used in common by the oceccupiers of
the said premises hereby transferred and the occupiers of any
adjoining or neighbouring premises such proportion in case of
Mispute to be determined by the Transferor’'s surveyor for the time
being whose decision shall be final and binding upcn all parties.

NOTE: "“T" marks affect the boundary of the land in this title.

s¢s&%x END OF REGISTER #*##%%

NOTE A: A date at the beginning of an entry is the date on which the
; j antry’ was made in the Register.

| MOZE B: This certificate was otficially examined with the register on 2%
S L. Mareh 1995,
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Policy and Legal Framework for the Involvement of the
Private Sector in Urban Planning: Where Things are and
the Way Forward*

By Tamrat Delelegne**
1. Introduction

1.1. Background

One of the most conspicuous marks of the Constitution of the FDRE of
1995 is the express recognition and protection that it extends to the right
of peoples to self-rule’. While there has been a general agreement from
the beginning as regards the scope of the principle of “self-rule” which is
understood to inclide the right to manage local affairs through one’s
representatives, the right to manage one’s human resources, the right to
prepare and implement one’s plans and the right to a distinct source of
revenue, the difference over the issue of whether the term “people™
includes urban residents remained unsettled until the adoption of the
National Urban Dcvelopment Policy of 2005.%2 This policy firmly
established the right of city dwellers to manage their own affairs.>

In many ways, this devolution to cities of the power to prepare and
implement urban plans is a distinct departure from the centralist
principles enshrined in the Planning Proclamation of 1986 (No. 313).
Under this Proclamation, the task of preparing urban plans was an
exclusive jurisdiction of the then National Urban Planning Institute
(NUPI), now the Federal Urban Planning Institute (FUPI)". Indeed, this
de facto status of the Institute continued for a long time even after the

* This paper was prepared for and presented at the 6™ National Conference on Urban
Planning and Urban Development Tssues, 4-6 Junc, 2007, Addis Ababa.
** LLB (HSIU), ..M (McGill), Attorney and Legal Consultant
See arts. 88/1 cum.art.52/2 and art. 39 of the Federal Constitution.
? The National Urban Development Policy as approved by the Council of Ministers,
March, 2005.
* It nceds to be noted that even prior to the adoption of the National Urban Policy, the
Ambhara, Tigray, Oromia, and -the South Regional States had enacted city
proclamations which recognized the ri ght of cities to self-rule which included, among
others, the right to initiate, prefer, 4pprove, implement and revise urban plans.

* FUPI has lately been reorganized as a Plan Coordinating Bureau.
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promulgation of the FDRE Constitution which  enshrines
decentralization as one of its principal postulates. Nonetheless, NUPT’s
legal status remained in a state of uncertainty until the enactment of the
FUPI Establishment Proclamation, No. 450 of 2005. This Proclamation,
following the wording and spirit of the Constitution, confirmed that
FUPI may get engaged in urban plan preparation only upon the request
ol either the Region or the concerned urban center. Now citics make
decisions. They decide when and how to prepare their plans. They
decide who prepares the plan for them. This is clear. But the National
and Regional frameworks for the preparation of urban plans have not
been issued yet.

The National Urban Planning Law will have yet to be promulgated. But
this, however, does not mean that urban planning is a forgotten area.
Slow as the progress may have been, both the Federal and Regional
Governments are working in unison to enable cities to prepare and
implement their plans. The Ministry of Works and Urban Development
(MUWD) has through successive conferences and workshops also built
a consensus aver the Draft National Urban Planning Law. This Draft
legislation with the proper amendment or supporting directives would
serve as a framework for the preparation of urban plans. There is a
general expectation that the Proclamation will be enacted soon.

The question is, where in all this does the private sector fit?

1.2. Objective of this Paper

There is a strong desire on the side of both the Govermment and the
private sector for the latter to involve in the preparation and the
implementation of urban plans. And the query is whether or not the
existing policy allows this involvement in principle and whether there is
a sufficiently detailed legal framework within which this policy could be
realized. This question malkes the subject of this paper.

2. Where Things Are

2.1. Planning 1 egislation and the Private Sector

Most of the city proclamations of Regional Governments use broad
languages to describe the power of cities to prepare their plans. There are
some which expressly mention their power to hire consultants to have
their plans prepared. Thus, the City Proclamations of the Amhara State
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those of the Southern Nations, Nationalities and Peoples' State (SNNP)
incorporate express provisions that empower cities to prepare and
implement or cause the preparation of urban plans. Art. 44(1) of the
City Proclamation of the SNNP’ provides as follows:

“Every city shall have the authority 1o initiate the
preparation of, have prepared, approve, revise
and implement a city plan. In carrying out the
planning and implementation process, the City
shall observe Regional Government planning
principles, guidelines, standards and
parameters.”

For a similar stipulation, see art. 60/1 of the Amhara City Proclamation.’®
Obviously enough, the phrase “have prepared” has been inserted in the
provision with the purpose of empowering the city to hirc public and/or
private consultants to prepare urban plans. On the other hand, one needs
to note here that in accordance with the above, the consultant may be
engaged only in the preparation of urban plans. In other words, no
consultant may be engaged in the implementation of plans. Of course,
the power to approve plans is to be exercised cxclusively by the City
Council, This is the broad policy of the Regional Government.

The above is also consistent with the general policy pursued by the
Federal Government. A quick look at the pertinent provisions of the
Draft Urban Planning Proclamation and FUPI Establishment
Proclamation makes this clear. Thus Article 16 of the Draft Planning
Proclamation provides as follows:

1 Urban administrations at all levels shall have the power and
duty to prepare and review their respective urban plans.

5 Urban administrations can contract certified private

consultants or public institutions to prepare and review their

respective urban plans. Particulars shall be determined by
lcgislation.”

The above makes it sufficiently clear that it is also the Federal
Government’s position that the involvement of the private consultant be
restricted to the preparation and review of urban plans. This is further

S The City Administration Proclamation of the Southern Nations, Nationalities and
Peaples Regional State No. 51/2002.

6 The Amhara National Region Urban Centers Establishment, Organization and
Definition of their Powers and Duties Revised Proclamation No. 91,2003



confirmed by Article 22 of the same Draft Proclamation which stipulates
that the responsibility to implement urban plans rests with the urban
center. Article 6 of the FUPI Establishment Proclamation too is in line
with this broad policy. Thus, sub-art. 4/a (Amharic version) stipulates
that upon the request of Regional or City Governments, FUPI may,
alone or in partnership with private or government institutions, prepare
urban plans. This technically restricts the involvement of the private
sector to the preparation of urban plans.

Going by the above, the overall policy of both the Federal and Regional
Governments appears to be to allow the private sector to take part only
in the preparation of urban plans. Tt is not very clear why their
involvement should be restricted to the preparation of plans. One would
have thought that the private sector could provide significant help in the
implementation of urban plans as well. They would be of particular help
in the preparation of detailed land use plans and in parceling out lands.
Indeed, practice shows that the private sector has becen involved in
developing Local Development Plans in Addis Ababa, Mekele and
Diredawa. FUPT has also been sub-contracting such works to the private
sector. This leads one to ask if oversight could not be taken as a possible
cxplanation for the restrictive wording of the broad policy.

But an even more serious source of concern is the fact that the subsidiary
legislation ecnvisaged by Arlicle 16/2 of the Draft Urban Planning
Proclamation has not even been drafted yet. As the envisaged subsidiary
legislation 1s intended to define the particulars for the participation of the
private sector in the planning process, its absence would make it difficult
for urban centers to hire the services of the private sector. For, in the
absence of such a law, cities can’t know the standards and critcria that
must be met in order to hire the services of the private sector. However,
onc needs to add here that, in spite of the absence of such legislation, the
private sector has, in several instances, taken part in developing plans.
This is the case with Adama, Benishangul-Gumuz and Diredawa. On the
other hand, one nceds (o note further that the absence of the particulars
for the participation of the privatc seclor in the planning process has
. hampered their effective participation. Indeed, if the private seclor is to
be mvolved in the planning process, it would be important to have in
place a regulatory framework so as to protect the public against sub-
standard planning and its consequences and to ensure that the abjectives
of the law are fully met.

102



Having the regulatory framework in place is an urgent task. A quick
review of the situation on the ground reveals why the task is urgent.

2.2. Justification for a Quicker Action

Ethiopia has about 925 urban settlements (CSA). And only very few of
them have their own urban plans. A senior FUPI official estimates that a
maximum of 110 plans may have been prepared by his organization
during the past many years. But many of the plans are aged and therefore
need to be reviewed. There is thercfore a huge backlog of work to be
accomplished. However, given the limited capacity of FUPI (a senior
FUPI official confirmed that the maximum number of plans that the
organization can prepare in a year at present is only 10) and the fact that
the private sector has not been involved in the preparation of plans, the
task becomes hugely colossal to accomplish.

The situation is aggravated by a somewhat high rate of urbanization in
this country (about 4.1% per annum). This is above the population
growth rate of 2.4% and above the African average of 3.6%. Existing
urban settlements are expanding in a haphazard manner. And new ones
are mushrooming without any kind of plan. Urbanization in Ethiopia is
otten characterized by scrious deliciencies in mfrastructure and services.
Citics have poor roads and inadequate sewerages. Waste disposal is even
worse. Similarly, air and water pollution is a common place. And this
ottcn results in serious health and sanitation hazards. It is this that calls
for a planncd development. Add to this situation, FUPI’s vision for
2010. FUPT plans to prepare digital maps (basic plans) for 600 small
towns before the end of this decade. :

It is obvious from the preceding that this titanic mission can be realized
only with the active involvement of the private sector and the public
sector. This has been fully realized by all stakcholders.

Now, the question is clear: What does it take to bring the private sector
aboard?

2.3. Challenges
1. One of the major challenges is the absence of a comprehensive

planning law that among other things firmly sets the ground for
the involvement of the private sector in urban planning. The

0% Population Fund Report on the State of the World Population, 2005 (as quoted
by John Metcalfe).
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country needs to have one; and the sooner the better. It is a
common knowledge that the Draft Proclamation is awaiting the
blessing of the Government.

2

A serious source of concern in connection with the above is the
absence from the Draft Urban Planning Proclamation of
provisions on National and Regional development plans which
provide the frameworks within which urban development plans
may be prepared. This question had been raised at the National
Conference called to discuss the draft urban planning law.
However, there is no indication that the final draft will
incorporate specific provisions on the said development plans.

3. There is also the challenge of enacting a regulation that provides
details regarding the involvement of the private sector in urban
planning. The Draft Guideline® that is intended to serve this

purpose requires a rigorous review. For a closer look at the

Guideline refer to section 3.1. below.

4. While having in place a legal framework is absolutely essential, a
no less important challenge would be that of readying Regional
States and urban centers to take up the challenge of either
partnering with the private sector in the preparation of urban
plans or in monitoring and supervising their works. Their
capacity needs to be strengthened both in terms of organization
and the staff ability to carry out specific tasks. Higher learning
mstitutions could be of immense help in this regard. And as
always FUPI’s role in this regard would be critical.

5. Encouraging and helping the private sector organize themselves
and build their capacities could also prove a no easy task. The
Regulation, the enactment of which this paper proposes, should
imncorporate mechanisms to encourage the private sector to
embark on building its capacities to play an active part in the
planning process.

Ministry of Works and Urban Development, Guideline Prepared to Involve the,
Private Scctor in Urban Planning Services (Sccond Draft, March, 2007)
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6. The absence of a proper organization is also another challenge. There
is a need for an organization that would be responsible for the proper
implementation of the regulatory legislation to come. The manner of
organization of the institution and scope of its

powers and
responsibilitics have been re viewed below.

3. The Way Forward

3.1. What Must be Done

The following needs to be done to enhance the participation of the
private sector in the planming process:

1. Enactment of the new National Urban Planning Law. As noted
above, this is the law in the making that lays down, in clearer and
stronger terms, the principle that the private sector may involve in the
preparation and implementation of urban plans. Broad as the language
of the draft law may be, it provides the basis for the involvement of
the private sector in the planning process. This will need to be enacted

as soon as possible if the vision of FUPI to prepare 600 digital plans
before the end of 2010 is to be realized.

2. The Need for National and Regional Urban Development Plans.
Art 7 of the Draft Urban Planning Proclamation stipulates as to the
hierarchy of plans. It makes it clear that Urban Plans are governed by
the Regional Urban Devclopment Plan which in turn is governed by

the National Urban Development Scheme. This means that the

National and Regional plans will serve as a framcwork for the

preparation of urban plans. Whoever prepares the urban plan, be it a

public institution, the private sector or the city itself, will nced the
framework to guide it throughout the planning process. Whichever
institution checks the legality of the plan, as well nceds the broader
framework as a yardstick to measure the adequacy of the plan. And
the City Council approves the plan only if it is in line with the broad

framework. Hence the framework is absolutely cssential.

It is not certain, however, that the draft legislation incorporates basic
provisions regarding those plans. Wh

ile the plans may, in view of
their size, need to be prepared in separate documents, they need to

constitute an integral part of the Urban Planning Proclamation. One
hopes that the Proclamation would have general sections on the plans
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which could be either anncxed or dcposited at points of convenience
for reference; for the absence of such a [ramework would act as a
serious impediment to the involvement of the private sector in the
planning process.

If the task of preparing the National and Regional Development plans
proves difficult, the Government could consider the option of issuing
directives which lay down the general guidelines and the standards
which should be observed in the course of the preparation of urban
plans. Some go further to suggest that sector programs such as the
Federal Road Sector Program, the National Resettlement Program and
other programs developed by the Government could in their
respective arcas serve as framework in the preparation of urban plans.
But the ultimate objective should remain to be to prepare a
comprehensive, coherent and focused National and Regional
Devclopment Plans as stipulated by the Draft Urban Planning
Proclamation. .

- The Need for New T.egislation Detailing the Particulars for the

Participation of the Private Sector. The Ministry of Works and
Urban Development has prepared a Draft Guideline to facilitate the
mmvolvement of the privatc sector in the planning process. The status
and conlent of this guideline will need to be reviewed to check
whether it meets the requirements of Article 16/2.

a) The Status of the Guideline

As this is a Guideline, it can not have the status of legislation in terms
of Article 16/2 of the draft Urban Planning Proclamation. What this
means is that it cannot have the force of law. But as the task of
enhancing the private sector in the urban planning process involves
several issues with legal consequences, it is here suggested that the
mstrument be enacted as a law instead of a guideline.

b) The Content of the Guideline

L Statement of Principles

There is no legislation that states the basic principles that should be
upheld by planning professionals. Neither does the Guidcline under

review incorporate a provision on such principles. This is a major

omission. While details could be left for professional associations to
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work out, the general principles will need to be stated by the
Government. The public is entitled to know what is cxpected of the
planning professionals.

What then could be the principles?

Iessons could be drawn from the Planning Profession Bill of South
Africa” which suggests the following among others:

The planning profession must pursue and serve the
interests of the public to benefit the piesent and future
gencrations.

The planning professionals must strive to achieve high
standards of quality and integrity in the profession.

The professionals must promote the profession and pursue
improvements in the competence of planners through the
development of skills, knowledge and standards within the
profession. :

All must strive to promote environmentally responsible
planning which will ensure sustainable development.

The profession must also strive to ensure its legitimacy and
effectiveness.

These principles are so basic that it is unlikely that any one
would contest them; but the Association of Ethiopian
Urban Planners and other stakeholders might wish to
further enrich them whenever necessary.

ii. The Need for an Implementing Organization

An efficient and effective management of affairs pertaining
to planning profcssionals requires a carefully structured
organization. However, the Guideline neither establishes a
new organization nor makes an express reference to an
existing one. The Guideline simply refers to * a legally
authorized entity.” Presumably, the ecntity is to be
designated after the Guideline has been issucd. But that is
going to take a very long time; because it is going to
involve two processes: omne (o get the Guideline

|

? Republic of South Africa Planning Profession Bill 1 (B76B-2001). Similar lessons |
could also be drawn from the Federal Court Advocates’ Code of Conduct Council of
Ministers Regulation No.57/1999.
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(Regulation is suggested here) approved and another one to
get the entity established. If the actions are not combined,
execution of the regulation could also be delayed until
measures fo establish the organization are put in place.
This unneccssary procrastination could be avoided by
incarporating in the Regulation an express provision on the
matter of organizational arrangement.

= The Ministry of Works and Urban Development is, under the
Draft law, responsible for establishing the entity. It is
important that the organizational arrangement is such as to
make space for the representation of the private sector. The
Association of Ethiopian Urban Planners may be authorized to
designate its representatives. It is here further suggested that
other pertinent professions as well as pertinent higher learning
institutions should be represented in the entity.

e The section establishing the entity should also define its
working procedures. Meeting procedures and decision-making
modalities, accounting and reporting duties need to be clearly
stipulated. Otherwise, the institution could be paralyzed. The
section should also have provisions on funding and budgeting.

e The section should also expressly define the powers and
responsibilities of the entity. As could be gathered from the
reading of the Draft Guideline and the Planning Profession
Bill of South Africa, the power of the entity may include the
following:

= Regulate the profession by ensuring the proper
observance of government laws, directives and standards.

= Manage the registration of professionals. This includes
the task of determining whether a professional applying
for registration meets the legal requirements. Matters
pertaining to professional ethics and questions pertaining
to suspension and cancellation of registration should as
well be attended to by the entity.

= Propose to the Minister the size of registration fee and the
time for its payment. This includes matters pertaining to
registration renewal fees and other incidentals.

=  Help build the capacity of planning professionals. This
includes the function of organizing, in cooperation with
the Association of Planning Professionals, training
programs for registered planners as well as advising the
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Minister on the role to be played by Higher Leaming
Institutions.

= Ielp, where appropriate, registered professionals get
access to credit facilities.

= Advise the Minister on ways of establishing mechanisms
to help registered professionals get recognition abroad.

iii. The need for a section on Professional conduct

o As noted carlier, one of the principal functions of the entity is
to regulate the profession. And an effective and efficient
regulation of the profession requires that there be in place a
clear set of provisions dealing with professional conduct. But
the draft guideline does not incorporate such provisions. This
again is a serious omission. It is here suggested that such
provisions be incorporated.

o The entity established earlier shall be responsible for the
proper implementation of the Code of Conduct.

o The essential elements of the professional conduct ought to
include the following:

= To abstain from participating as an advisor or decision
maker in all matters in which the concerned professional
has a personal interest.

= Not to seek any favors that tend to influence one’s
objectivity as an advisor or decision maker. Offering
favors to influence decisions is an equally serious
violation of the code. i

= Not to solicit prospective clients or employment through '

the use of false or misleading claims, harassment or
duress.

= Not to use the power of any office to get a special
advantage that is not in the public interest.

= Not to further one’s interest through the use of any
confidential information obtained in the performance of
duties. Disclosing such information to others is a no less
serious violation of the code.

=  Not to do any wrongful act that may adversely aflect the
planning profession.

To accurately represent one’s qualifications to practice
the profcssion. :
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o The section on professional conduct should also incorporate
provisions on the hearing of cases against planning
profcssionals. As well, the procedures for aggrieved parties to
lodge appeals need to be expressly provided for.

¢) Other related remarks on the Guideline

o One area of concern is the size of the professional fee. The
size of the fee has never been an issue when FUPI prepared
urban plans. Now that the private sector is being encouraged
to take part in the urban planning process, the nced to address
it cannot be ruled out. As the number of consultant planners
is likely to be small and therefore stiff compctition unlikely,
at least in the short term, there could be the fear that the
planners may set exorbitant charges for their services.
Especially smaller towns with limited negotiating skills could
be at greater disadvantage. This is probably one area where
the professional association of planners could play a
regulatory role. The Association could assist in refining the
parameters and procedures for fixing the service charges. On
its part, the Government needs to build the capacity of the
Regional Governments and urban centers to negotiate and
administer contracts. As part of the whole cxercise, the
Government needs to develop model contracts and
negotiating procedures for use by urban centers.

o Closely allied to the above is the duty to establish and build
_ the capacity of the planning units of Regional Governments
and urban centers to prepare and implement urban plans.
Such moves should enable urban centers, through time, to
partner with the public as well as the private sector in the
exercise to prepare and execute urban plans. Capacity so built
should enable urban centers to supervise the preparation and
implementation of their plans. Higher learning institutions,
both public and private, could play a significant role in the
effort to build the capacity of Regional States and urban
centers. The Federal Government (FUPI) should continue to
put up the effort that it has been exerting to date in this
regard. Of particular significance are, the support it extended
during the cxercise to establish planning units in four
Regional States, the planning and implementation manuals
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that it prepared, the identification of gaps in the Regional
States that it conducted, and the capacity building strategies
that it designed.

As part of executing its regulatory authority, the Government
could take several measures to encourage the private sector to
play an active part in the preparation of urban plans. One
obvious measure is to make registration and licensing
requirements and procedures simple and clear. Planners and
other allied professionals should have easy access to pertinent
regulations and directives. In some countries, the Regulations
or Guidelines that lay down such requirements and
procedures are available on websites. Moreover, both
registration and licensing should be effected within a
reasonably short time. Furthermore, registration and licensing
fees should be reasonable considering all circumstances. In
some countries, the Government even offers incentives to
attract the private scctor join the planning sector. Such
incentives include free listing of the private sector on
Government databases and websites, assisting them access to
financing, training and capacity building programs and on-
line renewal of registrations.

It would also be to the benefit of the public, the Government
and the planning profession for the Government to encourage
the establishment and development of the professional
association of urban plannecrs. Such an association would be
of great help in ensuring the maintenance of the quality of
services given by its members and in building the capacity of
its members. The Association could also prove a useful
instrument in ensuring the observance by its members of the
professional code of conduct.

The Government also has another important task. It has the
duty to create a suitable environment for the involvement of
the private sector in urban planning. As part of this broad
responsibility, the Govermment should have in place a
working system that discourages corruption. Accordingly, all
contracts should be awarded through fair competition. And
any party aggrieved by the decision of the city administration
in connection therewith shall have the opportunity to present
its appeal. '
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3.2. Opportunities

This is probably one of thc most opportunc moments to cnhance the
participation of the private scctor in the urban planning process. First of
all the Government is willing and acting to create the environment that it
takes to invalve the private scctor in the planning process. The principal
legislation will hepefully be cnacted soon and the draft subsidiary
legislation, which currently is in the form of a draft guideline, could be
readied for action by the Council of Ministers within a short period of
time. Secondly, the Association of Urban Planners has shown deep
interests to play an active part in the urban planning process. They have
been taking an active part in the exercise to build consensus around the
newly drafted comprehensive Urban Planning Proclamation. It was also
the Association that designed a proposal to the Ministry suggesting ways
of enhancing the role of the profession in the planning process. Thaxrdly,
Regions and cities are now in the process of building the capacity of
their staff to take up the challenge necessitated by the involvement of the
private sector in the planning process. As helping build the capacity of
Regions and cities is one of the principal legislative duties of FUPI, this
organization has been engaged in organizing training programs for
regional and urban staff members. Fourthly, now more and more higher
learning institutions are opening urban planning departments. Needless
to say, this greatly facilitates the capacity building exercises by Regions
and cities. Fifthly, the National Urban Development Policy sets a
suitable environment for the development of cities and the involvement
of the private sector in the planning process.

4. Summary and Conclusion

The developments that lead to and the circumstances that necessitated
the involvement of the private sector in the urban planning process have
been reviewed. As demonstrated by the moves that the Government is in
the process of undertaking at present, it has a strong desire to see the
private sector play a more dominant role in the urban planning process.
And for obvious reasons, the private sector is also extremely eager to
play an enhanced role in urban planning. But one needs to have the
ground rules for the involvement of the private sector. For that, the
comprehensive Urban Planning Proclamation will need to be enacted;
and that law must incorporate provisions on National and Regional
urban development plans. These plans are important beccause they
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provide the framework for the urban plans. The Draft Guideline as well
needs to be transformed into a more coherent regulation.

There is a big chance that the comprehensive Draft Urban Planning
Proclamation would be enacted into law sooner than later. But there is a
deep fear that it might be cnacted without the provisions on National and
Regional Urban Development plans, In that case, one would have a
serious problem of having a reference against which the validity and
legitimacy of wurban plans could be judged. As introducing an
amendment to the Proclamation could take time longer than tasks
awaiting urgent attention can afford, the Ministry may need to consider a
fall-back position. A possible option would be to draft a directive
incorporating national standards and parameters for urban planning in
anticipation of the amendment of the Proclamation. The participation of
the private scctor in the designing of the directive would be an additional
guarantee to the adequacy and implementability of the directive.

Building the capacity of Regions and urban centers is a necessary yet
formidable task. FUPI is already engaged in this task; but much more

needs to be done. The private sector as well needs to organize itself and

focus on building its capacities. In this connection, ways will need to be
devised to harmonize the efforts of the Ministry with those of higher
learning institutions.
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Mining and Development; an Overview of the Ethiopian
Experience Within the Context of the Mining Laws*

By Wondemagegnehu G.Selassie**

Abstract

The paper cxplores the role of mining for economic development and the required
policy framework for a vibrant mining industry. For over 60 years Ethiopia has
issued various laws to encourage mining investment and spur development.
Unfortunately adequate investment in the mining sector and development of the
industry has eluded the couniry and we do not see iis realization on the horizon, All
attempts so far have not been ctfective and have not yielded the intended results.
The mining law has been revised ten years back but the outcome of the revision did
not go further than a couple of years glimmer of hope. On the other hand, some
countries are fairing better at securing investment, discovering and developing
mines. This poses questions to be answered: what is wrong with our policies and
laws? Where did we fail? What can we learn from other countries? What shall we
do to change the situation? These are the broad issues treated in this paper.

1. Introduction

Human history shows that life without the use of minerals is unthinkable,
Early man had to use various stone tools for his hunting and later for his
farming activity. The gradual improvement of these simple tools brought
man to the present day of complex tools and machines. While observing .
these associations, one cannot fail to appreciate that these tools, and
therefore the minerals that they are made of, are central to humankind
becoming what he is and his cultural progress. '

When we examine the more recent developments in human history — the
industrial revolution that followed the down of the 19™ Century — it is very
easy to sce the role that minerals played in the dramatic changes in the way

" This Paper was first presented at the Fourth Ethiopian Geosciences & Mineral
Engineering Association (EGMEA) Congress, December 19-21, 2003. The author
waould like to express his appreciation and thanks to Ato Getahun Demisse for his
constructive comments and valuable suggestions at the time of preparation of this
paper. i
* LLB, Addis Ababa University; LLM (Natural Resources Law), University of |

Dundee, UK, Scotland; Attorney and Legal Consultant,
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man lived and in his understanding of his world. One of the prominent
economists of the first half of the 20" century, L.C.A. Knowles, in his work
of 1921, enumecrated six important areas of development that made up the
industrial revolution.! These were:

1. Engineering
2. Iron Foundries _
3. Water and stcam driven mechanical devices applied in textile
industrics
4. Chemical Industries
5. Coal Mining
6. Transport

According to Knowles, of these six, the developments in iron and coal
mining were the bases for the developments in the other fields.

This was also true across the Atlantic, in the United States of America. An
cxXamination of the economic progress of the United States sheds light on
how much dependent the US was on the use of minerals to fie] its
advancement in becoming a global power in every sense of the term. The
following table is illustrative of this faci.

Mineral Consumption of the USA, 1870 — 1970, at 1967 Prices>
(Millions of Dollars)

| Year Total | Fuels | Metals | Othelq
1870 | 456 258 6415y 134
1880 964 | 510 | . 172 283 |

| 1890 1,878 | 995 349 535

| 1900 2535 1,551 584 500
1910 4033104, 1143 589

L 1920 | 6716 | 4,533 | 1,511 .. 678

' C.A Knowles, The Industrial and Commercial Revolutions in Great Britain during the
Nineteenth Century, London, 1847, pp. 17-22.

= Manthy, Robert S. 1978, as quoted in Minerals and Economic Growth, by John G. Myers
and Harold J.Barnett, in William A, Vogely (Ed.), Economics of Mineral Industries, 4%
edition, American Institute of Mining, Metallurgical and Petroleum Engineering Inc.
1985, page 8. .
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1930 | 7,860 [ 5,426] 1,450 985 |
1940 9,669 | 6,627 | 2,136 906
1950 14,419 | 9,748 | 3,021 | 1,650 |
1960 18,669 | 13,181 | 2,788 | 2,700 |
_ 1970 127,326 | 19,651 | 3,691 | 3,984
Annual growth % | + 4.2 +4.4 + 4.1 H1 S

The United States, a country with an economy predominantly based on
agniculture in the 1850s and which also employed 48% of its population,
was transformed, in less than a century, into an industrialized nation due to
1ts extensive use of minerals. Today only 3% of the US population produces
a large volumec of agricultural products to satisfy the needs of its population
0 260 million and its large export trade.’

The development problems and challenges of today are different from those
of the 1870s. The most advanced national economies are very much
diversified and the service and entertainment industries are now much more
dominant than the rest of the economic sectors. Irrespective of the shift,
however, the role of minerals in the daily life of the developed countries has
still been growing. In the developing parts of the world the significance of
minerals is much more important as these countries have vet to build the
infrastructure that is essential to making life better and more secure. The
wise and sustainable development and use of mineral resources of a nation
is hence still an important issue in both developed and developing nations
alike. i - ' :

2, The Development of Mining Legislation during the
Industrial Age e

At the start of the Industrial Revolution mineral omwrship in Europe was
based on two legal traditions: the Common Law and the Conﬁnental
European legal systems.” Under the common law principle, minerals belong

® Ibid,

* The discussion in this section is mainly based on T.A Rickard, Man and Metals,
Whittlesey House, Magraw—Hill Book Company inc., 1932, p. 621-626, and Nicholas J.
Campbell, Jr. Principles of Mineral Ownership in the Civil Law and Common Law
System, Tulane Law Review, Vol. XXX1, 1957,
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to the landowner, with the exception of coal and petroleum, which were
brought under Crown ownership in the United Kingdom during the 1930s to
early 1940s’.

In the USA the legal tradition is basically that of the English common law.
The surface owner owns the mincrals in the subsurface. However, minerals
in public lands are owned by the Federal Government based on the original
settlement between the 13 States that first formed the United States, and the
minerals in such public lands are disposed of by grant or cession.

The situation in the United States during 1849 and the following years was
crucial in mineral development and in the evolution of mining legislation in
that country. A review of these may shade some light on wise mineral
development policy. '

In 1848 gold was discovered in California and with the gold rush, the
movement of a large number of people to the western United States began.®
The gold diggers did not have permits (o mine gold and in actual fact they
were trespassers on someorne else's property. At the time there was no law
governing exploration and mining. The Federal and state governments could
not intervene without legal sanction. They therefore adopted a more
pragmatic stance whereby they decided not to interfere in the chaotic
activities of the gold diggers in the belief that they themselves would set
their own rules. The miners, now left on their own, established their own
rules to determine the manner in which their individual interests could be
protected and their mining activities regulated’. This helped to put an end to
the chaotic situation. In the end, in 1866 the Federal Government enacted a
mining law, which was essentially based on the rules of the gold diggers of
California. The law was, in 1872, replaced by another which still retained
the basic clements that were derived from the rules of the California
miners.® Today, one hundred thirty two years later, that law is still in force,
having undergone several amendments and additions to accommodate the
neceds of changing times.

5 Petroleum (Production) Act of 1934 and Coal Industry Nationalization Act of 1946 of the
United Kingdom.

6 Rickard, Id.; see also, Short History of Man and Gold, Mining Engineering, January 1968,
page 53. :

7 Ibid., page 620-621.

® Ibid., page 624-626.
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Two lessons are learned from the evolution of the mining law of the United
States:

e The enactment of laws that rcflect the wishes of the governed adds to
the acceptability of the law and the propensity for the governed to
advocate for its enforcement: government authority then becomes truly
regulatory

e The institutional stability that was promoted by thc longevity of the
mining law was one of the most important factors that helped the US to
attain world leadership in the mining and mincral use technologies: the
success of a mining industry is based on very long term views and it
benefits from legislative stability over equally long time scales.

In the Civil Law system, minerals are mainly owned by the state according
to three basic forms known as accession, res nullius, and regalia/royalty.
Accession is of French origin and is based on the legal fiction that the
subsurface of the land is an accessory of the surfacc and minerals are
considered as accessory to the surface hence minerals belong to the owner
of the surface. Res Nullius assumes that minerals belong to no one until they
have either been discovered or taken into possession. In accordance with
this principle, title to the surface docs not carry proprietary rights with
respect to the subsoil or minerals. The first occupant or first discoverer of
the minerals obtains owncrship.9 Under the regalia/royalty system,
ownership of the surface and subsoil is separate and title to minerals is
ascribed to the state. The statc owns and controls the use of minerals by
granting licenses and regulating the activities of exploration and mining."°

In general, in all of the systems there is some overlap and it is very difficult
to find a system of legislation that is purely attributable to common law or
to civil law. Irrespective of the type of mineral ownership, however, there
is one thing that is common to all countries. All highly advanced economies
of the world relied on the intensive and extensive use of minerals to fuel
their development. It is easy to go through the list of developed countries
and see that their economies flourished because of their use of minerals,
cither by producing their own or by acquiring from elsewhere through

‘;‘oNicholas J. Campbell, Jr., op. cit., pp.304-312.
1d.
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resource exploitation via colonialism or trade. Bven in the small wealthy
countries that attribute their economic successes to developed financial

service provisions, mineral consumption in infrastructure building has been
very high.

3. The Ethiopian Mining Legislation
3.1 Traditional Mineral Use and Early Policy Measures

Use of Minerals in Ethiopia dates back to times immemorial. Dinkenesh,
better known as Lucy, would not have devolved to us without stone tools.
The numerous sites of early human settlement in several parts of the
southern half of Ethiopia have left evidence of pre-historic mineral use in
the form of stone tools, grave markings, cave carvings and paintings. The
well constructed temples of the Adamites in Yeha and elscwhere, the
Axumite obelisks, temples, palaces and precious metal coins are fingerprints
of early historic mineral use in Ethiopia. The rock hewn churches of
Lalibela show the high level of refinement attained in the use of minerals m
situ for construction purposcs. The walled city of Harer was wholly built
and encloscd by a wall of stone and lime in the tradition of the trading city
states of Fastern Africa. The palaces, castles and bridges of the Gondarine
period reflected the peace and prosperity of the times where mineral use in
construction further developed Emperor Tewodros’s achievements in
building a road from Debre Tabor to Meqdela and his casting of canon were
points of entry to more modern and higher stages of mineral use.''

Though mining legislations are relatively recent in Ethiopian legal history
some policy decisions by rulers date back in time. One interesting policy on
mining was the one issued by Aatse Serisc Dingel (1563 - 1597). During his
reign there was a gold mine in Tembien. The Emperor was apprehensive of
the tcmptation that the existence of the mine could create in the minds of the
Turks thali were then entering the western Red Sea region. Fearing the
Turkish aggression that may follow, he ordered the mine to be closed.'? This

1 Gee, in general, Richard Pankhurst, 4n Introduction io the Economic History of Ethiopia
from Early Times io 1800, Lalibela House, 1961; also, Sirgiw Habte Selassic, Dagmawi
Menelik Yeadissu Silitane Mesratch, 1989 EC, pp. 444-446.

12 gee R. Pankhurst, Ibid., p. 226.

120



may be viewed in light of the then current pillage of precious metals from
Central and South America by the Spanish conquistadors and as prescient of
what was eventually to happen in Africa during the colonial period of the
following centurics. Scrtsc Dingel’s ruling was obviously ncgative as
regards mineral development but it clearly shows that mining is always
subject to considerations of national welfare and security. One can find
more records of similar but less dramatic actions in Professor Richard
Pankhurst’s well known book cited earlier.

3.2 Mining Legislation in Ethiopia: History and Development

During the long period of Ethiopian history, mining is not known to have
been subject to any specific laws until the year 1928. From this period
onwards, in the 75 years between 1928 and 2003, 23 pieces of legislation
were issued in Ethiopia, known to this writer. The four Constitutions of
1931, 1955, 1987 and 1995 dedicated provisions (o minerals and natural
resources some of which are too detailed for constitutional provisions.
Seventeen of these legislative instruments were proclamations and decrees
dealing with ownership, administration, tax and procedural matters. Five
deal with the establishment of institutions dedicated to minerals and mining.

The earliest known legislation on minerals was the Imperial Decree of 18"

April 1928, It was a ground-breaking legislation. It, in a nutshell, provided
that: ;

e All wealth in the sub-soil was State property and beyond the powe
of disposal of the landowner. '
The landowner could freely dispose of building materials.

The Government would grant “permits of exploration” for all
minerals.

In contradistinction to common law practice, this legislation separated title |
to land and right to minerals. Akin to the continental European system of
regalia, the government was designated as the guardian of the mineral
wealth of the nation and manager of the resource by granting permits for
those who are interested to be involved in exploration and development
activities. This basic definition of mineral ownership continues until now,
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with minor changes in expression, while the manner of administering
mineral exploration and mining has undergone various restyling during the
successive change of regimes in the country. :

Article 130 of the Revised Constitution of 1955 was perhaps the most
detailed article of all. Tt dealt with ownership of minerals as well as the
development and conservation of the resource:

o The natural resources of and in the sub-soil of the Imperial Government,
including those beneath its waters, arc state domain;

© The natural resources in the water, forests, land, air, lakes, rivers and
parts of the Empire are a sacred trust for the beneflit of present and
succeeding generations of the Tmperial Ethiopian Government and
Ethiopian People. The conservation of the said resources is essential for
the preservation of the Empire. The Imperial Ethiopian Government
shall, accordingly, take all such measures, as may be nccessary and
proper, in conformity with the Constitution, for the conservation of’ the
said resources.

©None of the said resources shall be exploited by any person, natural or
juridical, in violation of the principles of conservation established by
Imperial Law.

Following the coming into force of the Revised Constitution, however,
sixteen years elapsed until a detailed mining legislation was issued. The first
mining law, Proclamation No.282, was issued in 1971'3. Tt followed the
samc principles as defined in the Decree of 1928, the difference being that it
was more detailed, well organized and complete. The Proclamation had 54
articles and was sub divided into two parts. The largest part, which was part
two, was sub-divided into five chapters and sections. The law addressed the
following major points:

© Mining Rights generally

o Prospecting Permits: Non exclusive and non transferable

© Exploration Licenses: Transferable in accordance with the Regulations

o Mining Lease: 30 years, renewable

o Oil and Natural Gas

o Fiscal Regime: Tax: 51%, Royalty: 12.5% for petroleum, up to 15% for
minerals. :

* Mining Proclamation, Negarit Gazeta 30 year No. 12, Proclamation No. 282 of 1971,
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The Mining Regulation No. 396 of 1971'* also came out as a detailed and
well-organized Regulation that dealt with the procedural and administrative
matters required for the implementations of the Proclamation.

However, thc 1971 Proclamation had some shortcomings. Tt addresscd both
petroleum and solid minerals, not accommodating the specificity of needs in
the two industries. It introduced the concepts of concessions and lcases,
which may not be acceptable to present day thinking. Tt also provided for
high penalties for infractions. Environmental provisions were not included
reflecting the lower level of cnvironmental awareness of the time.
Furthermore, the law provided for very high tax and royalty rates. In other
respects, most of its provisions could be used even today without much
difficulty. This legislation has been instrumental in attracting some new
investment in exploration, both local and foreign. The times had been the
heyday of global mineral development and booming investment for gold
mining with prices rising from US$ 42 in 1973 eventually reaching USS 627
and $850 in 1980. While it had conditions well set for its entry into the
modern mining world Ethiopia was soon to opt out and to miss the good
ycars of mineral development, with that chance not to recur till the present
day.

In 1974, Ethiopia underwent a profound change in its political and social
structure. A military government took over power and was influenced by
left leaning intelligentsia. The Mining Proclamation of 1971 was thus in
force for less than four years but found only negative expression in practical
application, with declining cxploration activity due to the turbulence of the
times and the policies of the government. Further, Proclamation No. 26 of
1975' on Government Ownership and Control of the Means of Production,
was issued to instilute restrictions on mining by the private sector and
provided that the following activities were excluded from private sector
participation.

o Exploration and Exploitation of precious metals, radio active and
nuclear minerals

o Large-scale mining of salt

o Petroleum refining

4 Mining Regulations, Negarit Gazeta 30" Year No. 20, Legal Natice No. 396 of 1971.
15 Government Ownership and Control of the Means of Production Proclamation, Negarit
Gazeta 34 Year, No.22, Proclamation No.26 of 1975.
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The following were reserved for Joint Venture between the Government and
foreign investors, with 51% participation by the Government:

o Carbons and hydrocarbons such as petroleum and coal

¢ Mining of ferrous and non-ferrous metals

o Mining of chemical and fertilizer industry raw material mincrals such as
potash, phosphate, and sulfur.

This was soon followed by another Proclamation, No. 39/1975, on
Government Control of Mineral Prospccting, Exploration and Mining
Activities.'® It reconfirmed the above provisions and restricted the pnvctl.e
sector to engaging in only small-scale quarrying, salt and clay production."’

During 1975 —1993, there were only three other Proclamations that were
directly related to minerals and petroleum development. These were the two
Proclamations establishing the Ethiopian Mineral Resources Dev elopment
Corporation (EMRDC) and the Ethiopian Institute of Geological Surveys "'
(EIGS), and the twin Proclamations issued to promotc Petroleum
Exploration and Development and Petroleum Operations Income Tax."

These four Proclamations were very important for the long term mineral
resources development of Ethiopia. Particularly the establishment of the
EMRDC and EIGS contributed a great deal to the mineral development
sector. These two institutions were responsible for:
‘e the development of a large and well trained human resource base on
which a modern mining industry can be built. ;
e the aggressive strengthening of modern exploration practices that were
introduced earlier but developed at a slow pace.

'.JOVBmmEHT (_ OTIIT(}I (11' IVIiTl(.'FH.l r'ruapcuing, DP&plUIdl.iUli d.LlU .\'".i.lﬂl.ilg J!.Lcl.l\r es
Proclamation, Negarit Gazeta 34" Year No. 33, Proclamation No. 39 of 1975.

Id., Article 4.

Elhwpmn Mineral Resources Development Corporation Establishment Proclamation,
Negarit Gazeta 42™ Year, No. 3, Proclamation No. 229 of 1982. Ethloplan Institute of
Geological Survey Establishment Proclamation, Negarit Gazeta 42™ Year, No. 3,
Proclamation No. 230 of 1982.

Petroleum Operations Proclamation, Negarit Gazeta 45" Year, No. 6 Proclamation No.
295 of 1986 and Petroleum Operations Income Tax Proclamation, Negarit Gazeta 45%
Year, No. 7, Proclamation No. 296 of 1986.
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e the greater knowledge of the geology of the country and its mineral
wealth endowment potentials.

e the identification of numerous mineral resource potcntial areas for
cxploration.

e the discovery and devclopment of the Lege Dembi gold deposit which
heralded Ethiopia’s entry into the modern hard-rock mining world;

During this period the mining scetor spawned a number of endeavors in
tcchnical cooperation with a number of countries from the then western and
eastern block countries. The most notable had been the cooperative effort
with the former Soviet Union, which resulted in the discovery of Lege
Dembi and scveral other prospects.

Following the promulgation of the twin petroleum proclamations, British
Petroleum, Amoco, Maxus Energy Corporation, International Petroleum
Limited and Hunt Oil Company started exploration operations in the
Ogaden and the Red Sea. The petrolcum laws opened the way for private
sector participation similarly opening up the mining sector although
somewhal belatedly with respect Lo global mineral industry trends.

These silver linings around the cloud shadowing mining development were
to result in the adoption and promulgation of the new mining legislation that
had been under research and development during the late 1980s, eventually
to end the nineteen years of lost opportunities covering 1974 —1993. The
then Ministry of Mines and Energy started working on research and drafting
of a new mining law during the late 1980’s. By mid-1990 the drafis were

ready and after further modifications these were adopted and promulgated in
1993,

4. Mineral Development Legislation since 1993

Article 40 of the Constitution of the Federal Democratic Republic of
Ethiopia of 1995%° declares that “the right to ownership of rural and urban
land, as well as of natural resources, is exclusively vested in the State and in
the peoples of Ethiopia. Land is the common property of the

20 proclamation of the Constitution of the Federal Democratic Republic of Ethiopia, Federal
Negarit Gazeta, 1% Year No.! Proclamation No. 1 of 1995.
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nations, nationalitics and peoples of Ethiopia and shall not be subject to sale
or other means of exchange”. In Article 89 (5), the constitution provides that
the Government has the duty to hold, on behalf of the People, land and other
natural resources and to deploy them for their common benefit and
development.

A few years before the adoption of the Federal Constitution, a new mining law
as well as a mining income (ax law was issued in June 1993 2! The Mlnng
Regulations enacted for their implementation came into effect in Al‘jril 1994
The two Proclamations were amended in 1996 and 1998% and the
Regulations, in 1998 and 2006.”* The most important features of the two
Proclamations may be summarized as follows.

Mining Proclamation No. 52/1993

This law lays the general framework of the rules governing the mining
mdustry in Ethiopia. Accordingly:

* itinvites privale investment m all kinds of minera] operations,
1t provides for a one-year cxclusive prospecting license,

® a three-vear exclusive exploration license with two renewals of one
year each

* exclusive mining license for twenty years with unlimited renewals

® provides for comphance with adequate health, safety and
cnvironmental requirements

® possibility of including minerals, which were not originally specified
in the license as they are discovered

2l Mining Proclamation, Negarit Gazeta, 52™ Year No.42, Proclamation No. 52 of 1993,
and Mining Income Tax Proclamation , Negarit Gazeta, 52™ Year No. 43 , Proclamation
No. 53 of 1993,

2 Mining Operations Council of Ministers Regulations, Negarit Gazeta 53™ Year, No. 84,
Regulations No, 182 of 1994, ;

2 Mining (Amendinent) Proclamation No0.22/1996, Fed. Neg. Gaz.,2nd. Year No. 10 and
Mining (Amendment] Proclamation No. 118/1 998, Fed. Neg. Gaz., 4th Year No, 47.

A Mining Operations Council of Ministers (Amendment) Regulations No. 27/1998, Fed,
Neg. Gaz., 4th Year No. 14 and Regulations No. 124/2006. The latter Amendment sct a
royalty of 4% for semi Precious minerals,
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insures the licensee's right to sell the minerals locally or by exporting
them

provides exemption from customs duties and taxes on equipment,
machinery, vehicles and spare parts necessary for mining operation,
allows the opening and operation of a foreign currency account in
banks in Ethiopia, retention of portion of foreign currency earning and
remittances out of Ethiopia of profits, dividends, principal and interest
on a [oreign loan ctc. ;

allows dispute settlement through negotiation and intemational
arbitration.

Mining Income Tax Proc. 53/1993

The Proclamation provides:

generous deductions and calculations of expenditure

ten years loss carry forward

allows depreciation of capital expenditure and pre-production costs for
four consecutive years

35% tax*’

10% dividend tax

government participation of a maximum of 2% in large scale mining
operations.’

Mining Regulations No.182/1994

The Regulations in general provide:

® @& 0 o o

Form and methods of applications

Procedures in processing, granting and renewal of licenses

Rights and obligations of licensees

Areas where mineral exploration and mining can not be conducted
Royalties of 2-5% and rentals and fees.

= Originally, the tax rate was 45%, later it was amended by Mining Income Tax

26

Amendment Proclamation No 23 of 1996, Negarit Gazeta 2™ Year No. 11
Earlier government participation was set at 10%, It was later amended by Mining
Amendment Proclamation, Ne garit Gazeta 2" Year No, 10, and Proclamation No. 22 of

1996.
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5. Evaluation of the Mining Law of 1993 in Light of Global
Trends in Mining Law

According to a study by Koh Naito and James M. Otto, more than 90
* countries adopted new mining laws or made major amendments to existing
ones during the preceding decade.?” According to the study, the matters
addressed were summarized as follows: :

e Removing or reducing barriers to foreign investment in the mining

sector

» Reducing fiscal restraints through revised taxation schemes

e Enhancing the transferability of mineral rights between parties

s More careful definition of the linkage between exploration and mining
rights

e Closure of some areas to mineral activities _

e Imposing obligations to reduce the impact of mining operations on the
environment and on local communities.

The mining legislative reform exercise in Ethiopia during this period may
thus be viewed as an internally driven expression of the worldwide trend. If

the 1993 legistation is viewed against the basic criteria of Naito and Otto it
generally fares very well. It addressed almost all the basic issues that
modern mining legislation was expected to address. However, since the
coming out of the Ethiopian law, many more regions of the world have been
opened up for the worlds mining companies and the competition among
discovered deposits and countries for investment is much stronger now than
before. The world is also not short of supply in the type of minerals that
may be discovered and developed in Ethiopia. Tn view of these factors, the
following matters need to be accommodated in the law or the administrative
practice, as appropriate: ' 4

"o In times of hardship, as when mineral prices _““'é low, it may not
be possible to raise the required investment in financial markets,
in which case, licensees should be allowed to keep their licenses

27_ Koh Naito & James M. Otto, Legislative Regimes for Explorarion and Mz‘ﬂ-ing Prbjec'zs.'
Formulating Guidelines to Assess Regulutory Requirements, in SEG Newsletter, No 33
April 1998, Society of Economic Geologists, Littleton Colorado, page 14-15.
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without having to incur much more than care and maintenance
costs of their license areas, until such situations improve;

Work program definition should primarily be the responsibility
of the licensee as he is the entity that puts his resources to risk by
deciding on the model that should guide his work. Work
commitment should also be flexible to allow changes in light of |
new information made available as exploration progresses.

As per Article 13.2 of the Proclamation, the Discovery
Certificate is valid for one vear only. It is advisable that the
period be extended to at least three years, so that the discoverer
will have sufficient time to arrange for the financing of his next
stage of activity.

The idea of the maximum allowable area for license should be
changed to reflect possible geologic and structural controls of
ore accumulation, and also, becausc all areas are not of equal
exploration attraction.

Duty free importation of vehicles should be extended to include
lighter vehicles for head office use; this way the privilege will
allow flexibility and rational use of high cost vehicles where
needed, for example, on field work.

Repatriation of funds for reasons other than bankruptcy should
be allowed, as when exploration is discontinued.

Mining Licenses are commercial licenses and should not require
the approval of any authority higher than the Minister of Mines
when issued at the federal level. This will allow greater
expeditiousness in licensing and any required follow-up
negotiations. -
Fiscal impositions are a convenient way of managing mvestment
flows and therefore a flexible application of Royalty should be
adopted taking into consideration the location, the possible
quality of the mineral prospect, and the level of dcvelopmsnt of
infrastructure.

In addition to income tax and a dividend tax of 10%, mining is
subject to royalty which is payable on wvalue of mineral
production (before cost deduction). This fiscal burden heavily
penalizes mining investment in favor of investment in other
sectors. This distortion may be corrected to encourage balanced
mvestment by reducing mining income tax to 25% and dividend
tax to no more than 5%. :
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These measures may be strengthened by a forward looking, positively
disposed, efficient and eflective application of the law and contribute to
encouraging mining mvestment, in turn contributing to the growth of export
earnings and the indigenous development of mining related downstream and

upstream industries.

The need to address such issues may be viewed in light of the state of
investment in mineral exploration in Ethiopia during the period since the
promulgation of the prescntly active law. The 2001 Statistical Abstract
(March 2002) shows that private sector investment in mineral exploration
was as follows:

Fiscal Year Exploration Investment
1995/96 Birr 76,961,000
1996/97 95,780,000
1997/98 : 139,243,000
1998/99 19,569,000
1999/00 10,450,000

These figures show that investment in mineral exploration increased
markedly during the first three years following the comin g into force of the
new mining law and the successful promotional effort of the Ministry of
Mines and Energy in 1995. During 1998/99 exploration investment declined
to one-seventh of the preceding year due to the fall of gold prices in
February/March 1997. The volume of investment fell further by almost half
for the next year following the Ethio-Eritrean war in May 1998. Since then
exploration investment has not recovered. At the time of writing of this
paper gold prices have risen to and remained in the $390 - 410/07 range for
more than six months.?® However, there is no sign of revivin g interest by the
mining companies in the exploration activities that they had abandoned in
Ethiopia since 1997/98. This situation justifies investigating some factors
that may have contributed for this lack of revival of interest.

2 See, in general, Mining Journal, Septeniber 26, 2003, Volume 341, No.8755 to
December 19, 2003 issues, The Mining Journal Limited and Iater Mining
Communications Ltd., London. Gold was trading as low as US$255/0z in April 2001, |
For more information, see, Mining Journal, December 20/27, 2002, Volume 399, No.
8716, p.429,
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6. Corporate Risk Management Strategies

Most mining companies consider a country a no go area where there is high
risk in terms of discovering minerals, unrest in terms of peace and stability,
where a clear or an attractive legal safeguards in terms of tenure of license is
not available and the right to develop and exploit a discovered mineral
resource is not certain. ;

Risk assessment has become one of the most important management tools to
reach a decision whether to invest in a given country or not. The assessment
technique is also sophisticated and well organized in terms of procedure and
substance. In most cascs mining companies use three sources of risk
analysis.

e Institutionalized evaluation
e Specialists
e Local managers of subsidiary operations.”’

Regarding the information that is used in risk analysis, the value of rating by
mining companies is as follows, in descending order:

e regional managers

e headquarter personnel

¢ banks and trailing far behind mining consultants
e business magazines

e other firms

® agents

e outside counsels.

The simple and most applied risk management principlc is avoidance of
investing in a country perceived to have a high risk. This has been clearly
confirmed in recent interviews by officials of three most influential mining
companies of the world: Rio Tinto, Anglo American, and Barrick Gold. The
officials are quoted as follows:

** W.G.Prast and Howard L.Lax, Political Risk as a Variable in TNC Decision Making, in
Natural Resource Forum, Vol. 6, (1982) p.183-199,
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David Klingner, Rio Tinto’s head of Exploration said that off-limit areas to
Rio Tinto were “... regions which are considered to be too dangerous for
our employees, or those of our partners, for example, some parts of Africa."
Additionally, "governance problems in certain African countries and part of
the former Soviet bloc” were also reasons for Rio Tinto not to invest in
these arcas. He also added that “the main stumbling block is the lack of
conjunctive title (the automatic right of a company to develop a deposit that
it has discovered).” Further, he said, “Rio Tinto requires a defined legal and
fiscal regime in which to operate”. He also said “any project that might be
considered as constituting a ‘national treasure’ would not be of interest to

us, since it would carry too much ‘baggage’.”*

Owen Bavinton, head of Anglo American exploration, on a similar issue,
but in more open terms said that “Such areas would include Myanmar,
Afghanistan, Angola, and the Democratic Republic of Congo. These
countries pose unacceptable risk in terms either of the reputation of the
company or the physical safety of our employees. ... In other countries, the
perception may be that in order to gain an exploration or mining license, a
bribe is required. In such countries, the risk to Anglo’s reputation would
preclude exploration.... Another factor in determining a country’s
suitability is a stable and acceptable legal, fiscal and regulatory regim S

Alex Davidson, head of exploration of Barrick Gold, on the same issue
stated, *... there are certain countries which we rcgard as being too
dangerous from personal safety aspect, for example Colombia. When
considering a country for an exploration effort, about 80% of the decision to
proceed is based on geological prospectivity, and the rest on procedural
aspects, such as security of tenure in converting an exploration license into a
mining license.”

All three executives also emphasized that good geological potential is a very
important factor for considering investing in any country.

30 Afining Journal, Volumg 341, No.8761, November 7, 2003, p.368-369
U Mining Journal, January 16, 2004, p.17-18.
32 Mining Journal, February 27, 2004, p.16-17.
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“Beyond good geology, the free flow of capital is 'absolutely" gssential, said
Thomas M. Foster, vice president and controller for Phelps Dodge, the
largest U.S. producer of copper. The lack of it is a major, maybe fatal flaw”
in choosing a country in which to mine. “Political stability is, of course, an
issue,” said Foster “inflation is not so much an issue.”>

The earlier study and the above interviews can be gencralized by stating that
most mining companies would not like to invest in a country where there i8
no: ;

peace and stability

clear and favourable legal regime
good geology

aftractive working environment.

In these circumstances the simplest risk management rule is avoiding
svestment in countries perceived to be risky. Where there are over 172
couniries competing for investment, avoiding some of them on the above
grounds does not harm the industry. _

It is also important to note that the above points being the general rule
sometimes exceptions are observed. Combinations of the factors and
emphasis of some of the companies in applying the factors may also vary
depending on the circumstances and inclination of the management of the .
particular company. It was for this reason that there were some companies
who took the opportunity to negotiate and acquire rights with the rebel
movement of Zaire lead by the late Loron Dessire Kabila while he was
fighting to overthrow Mobut’s government. :

7. African Countries Reputed to Fare Well in the Sector -

The achievement of some countries in Africa in developing their mineral
resource is remarkable. However it is not all rosy for the countries
themselves.

53 Eileen Barrett Burns, Hey, Over Hear, Cover Story in Mining Voice, The Magazine of
the National Mining Association, March/April 1996, p.22-28. /
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Ghana has an edge when it comes 1o mineral exploration and development
due to its history as a gold mining country since time immemorial and
particularly with the image that it created with the Ashanti gold mines.
Ghana more than doubled its gold production within the last 10 years and
presently produces 74 tons per year

The other outstanding performer is Mali. Some twelve years back, Mali was
Just starting to attract mining investment. This writer remembers that some
companies particularly one major company were leaving Mali because they
were not happy with the high rate of royalty>>. Nevertheless, in year 2000
Mali was able to produce 30.4 tons of gold and to become the third largest
producer of gold in the continent.

The third outstanding performer is Tanzania. In 1990, when Ethiopia was
working on its draft mining legislation, Tanzania’s gold production was not
more than 3-4 tons per year. In the year 2000, its production rose to about
17 tons. Depending on sufficient investments being made, the country has
the potential of producing 46 tons a year in the medium term and between
93 and 124 tons a year over the longer term. Form the existing investment
situation it seems very likely that Tanzania can achieve the projccted long
term output,”®

On the other hand a recent research indicated that the mining industry of
countries mentioned above and other African countries is in a very
precarious condition or at best not benefiting the countries. According to the
study, the problems are aggravated due to various forms of structural
adjustment and reforms introduced during the 1990s. These reforms and
adjustment include measures such as withdrawal of state involvement in the
mining sector, minimized or absence of appropriate regulatory mechanism,
leaving issues of environment as responsibility of the operating companies,
absence of sctting development objectives by governments, continuous

*Mining Journal, London, June 7, 2002, Volume 338, No. 8688, p. 410.

** Discussion with Dr. Roger Kuns, Regional Manager, Africa & Mediterranean, BHP, in
1996.

* Annual Review Africa, 1999, p. 97, a Mining Journal, London supplement to the Mining
Journal of July 2, 1999: also see, Mining Journal, London, March 7, 2003, Volume 340
No. 8726, p. 9, Mining Journal, London February 19,1999, Volume 332, No. 8519,
P-26, Mining Journal, supra note 34, p- 410, and Mining Journal, London, June 14,2002,
Volume 338, No. 8689 p. 430.
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In this connection, it is essential to ensure that it is not mineral production
that should receive the major emphasis, though minerals should be exploited
first, but it should rather be primarily the consumption of minerals and then
allocations of fair proceeds (including from export earnings) of mining for
the national socio-economic development purpose. In the same token,
producing minerals on its own does not mean very much unless it is
followed by mineral processing and consumption of the minerals as raw
malterial by the local economy,

8. Why Ethiopia is Not Faring Well in the Mining Investment

This is a broad question that cannot be elaborately covered in this short
work. However, attempt may be made to bricfly enumerate some of the
issues that this writer believes are some of the most important problems of
the sector. ;

There is a common tendency to think that, if an industry did not work as
intended, it has to do with the law and there is an almost impulsive urge to
change it. However, the Ethiopian mining legislation is overall current in
standard and fair. Some improvements as indicated above can make it more
appropriate for encouraging more mining investment. It does not need to be
made into something that promises more incentive than it is now. The
industry is not well because of our own perception of the industry and the
way we support it, not due to lack of incentives.

We fail always to appreciatc that mineral exploration and development is a
slow long drawn process requiring persevering support over long periods of
time. It may be illustrative to consider the lesson learned from Lege Dembi:
It took 14 years from the first discovery of primary gold at Saccaro (1 976)
to the first pouring of gold at Lege Dembi (1990). However, soon after
beginning of production, the sale of the mine brought in nearly twice the
amount of money spent on it (in US$ terms) illustrating the extent to which
mining may be highly remunerative to the state. If the other prospects
identified in the country were similarly pursued with vigor, state revenues
would have been much higher by now.

There is also a tendency to concentrate on a few and selected minerals
irrespective of considerations whether or not other potentials exist or there



are more immediate and relevant domestic needs. Particularly the low value
high volume minerals do not get the attention that they require in spite of
their being easier to look for and develop. Such minerals have the potential
for being convenient entry points to mineral based manufacturing for
domestic consumption. These may include minerals that go into the
manufacturing of fertilizers and soil conditioners and various construction
materials such as flat glass for the glazing work in building consiruction,
just to mention two. It is notable that even the modest non-metallic mincral
production is not recognized as such and is included under industry in the
official statistics."'

In an attempt to resolve the outstanding issues of socio-cconomic problems,
there is a tendency to dissociate minerals from other economic sectors and
to consider that minerals do not have significant contributions lo make to
overall socio-economic development. A well thought out plan to develop
mineral resources for domestic consumption in other productive scctors of
the economy lays the foundation for the industrialization of the country.

There is also the tendency to deprive mineral development from the
essential long term developmental view that it requires and to ignore it
because it fails to rcspond to expectations of immediate returns on
investment. Short-term tasks may be vicwed in the nature of short term
crisis management whilc developmental objectives are by nature long term
perspectivc42, congruent to the time scales of mining development.

Obviously, under the principles of free cconomic system governments are
not expected to invest extensively in the sector. There are also no hard and.
fast rules as to the extent of government responsibilities in identifying types
of minerals, mineral deposit or areas. The free enterprise system requires
governments to engage in exploratory work with the purpose of risk
reduction at the early investment stage, and the extent of the work should be
decided on a case-by-case basis. In this way the government's efforts will be

11 gratistical Abstract, 2001, by Federal Democratic Republic of Ethiopia, Central Statistics
Authority, also see other issues of the abstract.

2 One study revealed that “major mineral deposits discovered in the Circum-Pacific region
during the past 25 years took an average of 19 years exploration time and required
around nine years to develop from imitial discovery to production; a surprisingly largc
number of the deposits were explored by at least two and sometimes as many as five or
more companies (Sillitoe, 1995 as quoted by Naito and Otto cited earlier).
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rewarded by the revenues generated by the periodic coming into line of
additional mining capacity. There is no doubt that any governmenl has to
focus on obvious priorities such as provision of social service and
infrastructure installation. But it should not be underestimated that an
internally well-integrated economic development should accommodate
mineral supply to a consumer base that would grow out of the effort in these
priority areas.

The attraction of mining investment is based on the attraction that is created
by geologic information. Ethiopia’s overall geological make-up has been
shown to hold good promise to the development of a wide suite of minerals
due to-its variety and mineral bearing potential. However, with just onc hard
rock precious metal mine the country does not yet have the credentials of an
established mining country. This limitation requires that advanced
exploration work be carried out more than would be the case for couniries
with established mining histories.

The modern economic system is aggressive in that initiative is very
important. The Ethiopian psyche is marked by calm reserve, which fails to
advertise and promote itself and its potentials. Whenever this shortcoming is
recognized there are periodic campaigns to promote mining, separated by
many years between them. Promotion should be a continuously sustained
campaign ever evolving and avoiding redundancy of message. Prospecting
and exploration information should be collected with the purpose of raising
the level of knowledge of prospects and the reliability and coherence of the
information. We cannot sit back and wait for mining companies to come to
Ethiopia with just what we have, This has proved itself to be not enough to
attract adequate investment to change the sector. ;

We may ask ourselves about how we rate oursclves as regards
implementation of the mining law? We have a bureaucratic work culture,
which is not amenable to efficiency and cffectiveness. This has the tendency
to also slow down both our partners in development and those that we
regulate the works of How do mining companies perceive our
achievement? The assessment of this writer in this regard is that we need to
be more accommodating to the investor who is proposing to assume
responsibility for the risk involved regarding the uncertainties in
exploration, the risks associated with mineral resource development and
with the vagaries of the mineral marketplace. Many exploration companies
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regard our manner of licensing and rogulation as too heavy handed and a
number of mining companies never went beyond due diligence aimed at
evalualing the modus operandi. This writer was involved both as officer on
the regulating side - ' as well as on the side of the exploration company
and from direct experience knows that the processing of licenses, export of
samples for analysis, customs clearing of imports, even temporary
importation, are all difficult, time consuming and costly. Extended
burcaucratic proccss of the administration of the mining law is definitely the
most obvious deterrent against mining investment.”> This is illustrated by
one member of the overseas exploration companies that was in Ethiopia
during the heydays of the exploration during the mid-1990s:

“The Mining community views Ethiopia as a country with
significant undeveloped mineral potential that deserves major
investment. We believe that many new deposits can be
discovered which can develap its mines and that Lthiopia can
take its proper places as a modern mining country. It 1s a country
with a well-trained technical work force and good geological and
minerals databasc, better than most African countries. On the
other hand the mining community views Ethiopia as a place in
which it is difficult to invest and operate. As a result Ethiopia has
only a handful of companics currently operating here compared
to other countries. which oftcn have less potential. The main
problem areas are the performance bond requirement and an
excessive and over strict bureaucracy.

Burcaucracy exists in all countries but few are as tough as
Ethiopia. The procedurc for clearing imports is extremely
cumbersome. Tt commonly takes a minimum of a week and often
Jonger to clear even simple shipments. In Ghana, we are often
able to clear shipments the day of arrival.”"!

4 The government of Peru offers a 10-year tax stability and juridical stability agreement,
guaranteeing that cxchange, trade; drawback, administrative procedures and Labour
hiring will remain unchanged for particular investments for 10 years. Protection like this
is important to long-term, capital intensive development like mining.

4 Bill Boberg, Canyon Resources Africa Ltd., Mineral Exploration in Ethiopia by
TInternational Mining Companies, Presentation on 15 November 1996, 3™ Congress of

the Ethiopian Geosciences and Mining Engineering Association. /
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On the other hand we have countries whose practices are worth emulating:
]
“Chiles’s Decree, Law 600, has three principles that investors,
whatever they mine or manufacture, cherish: non-discriminatory
treatment of foreign investment, free access to all markets and
sectors of the economy, and minimum intervention in the investors’
activities.

“The simplicity of Chile’s investment law, the clarity of the rules
for doing business in Chile, and the predictability of its decision
malkers have drawn mining companies to Chile. As other countries

adopt these principles, American mining investment moves there as
Well.”45

War is another major problem attached to Ethiopia for long period of time.
Most of the wars may not have been creations of the country; rather they
were imposed by outside forces and interests. However, whether we like it
or not it has dented our image. If we take the years following the legislation
of 1928 there were eight seemingly peaceful years. However those years
were prelude to the 1936 invasion of the country by Italian forces and the
Second World War. The world went into the bloodiest and devastating war
of 1939 —1945, which started with the invasion of Ethiopia in 1936.

The end of the Sccond World War in 1945 may have brought peace to the
world but obviously the whole attention was focused to construct Europe.
During this period we see limited activity to develop the mineral wealth of
Ethiopia until the coming of the Mining Proclamation in 1971. One may
think Ethiopia was at peace from 1945-1971, but not very much so. There
was the war with Somalia in 1956 and this was the decade in which the
movement in Eritrea began and the country remained in unstable condition
until 1993.

As the new mining law was issued things scemed to be more stable and
exploration activities started in earnest. Unfortunately the respite did not
continue for more than five years as in 1998 a new wave of war started
between Ethiopia and the newly independent state of Eritrea.

+ Eileen Barrett Bums, op. cit, pp. 22-28.
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Famine and poverty are very interrelated and seem to play a negative role.
The degree of famine and poverty has increased year after year in our part
of the world. The per capita income of Ethiopia has been going down for
years. At one stage various reports showed that per capita income of the
country was about $170. In such a low-income condition famine is not a
surprising situation. As the per-capital income is declining the number of
‘people suffering from starvation is increasing. The number of people
affected by famine in 2003 was close to 14,000,000.

The Nesile case of 2003 is very relevant to project the cffect of famine and
~ poverty in the investment enviromment of the future. Nestle, one of the |'
largest companies specialized in food processing and trading, wanted to'
recover compensation for its nationalized property during the 1970s. The
amount of compensation claimed by Nestle was some $6 million. As soon
as the matter was publicized it caused uproar all over the world. People all
over the world were outraged by the claim. The outrage was that “how
could a company such as Nestle demand compensation of this magnitude
from a country where its people are dying of hunger.” Extraordinary
pressure was put on Nestle from all over the world and its representative in
"Addis Ababa. Finally Nestle modified its claim and declared that the
compensation will be used in Ethiopia.

From humanitarian point of view this case seems to be a great generosity
and fraternal solidarity. But on the other hand, it is highly unlikely that such
situations play a positive role in encouraging investment in the country.

Conclusions

From the above observation it is concluded that the mining legislation of
Ethiopia is fairly suitable for the purposes of guiding mineral development
for the benefit of its people and for adequately remunerating the private
investor. Indeed there is no doubt that some improvements can further
advance its attractiveness. However, it seems that the problem with the
mineral exploration and mining sector in the country is more complex and is
in fact not one of legislative inadequacy. These complex problems range
from adequate application of the provisions of the law in a way that
encourages efficient and effective exploration activity, easy access to
available geological information, fast and transparent treatment of
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applications for license, lack of sustained promotion of the sector,
misunderstanding of the industry, and to some exlent prevalent lack of long
term peace and stability are but few to mention.  While focusing in
alleviating these problems it is also equally important to aggressively work
in developing local capacity to add value on locally extracted minerals and
using minerals as an input for various manufacturing purposes. It is only
then that the country will benefit from its mineral rcsource and spur
industrial development.

- During the mid to late 1970s Ethiopia missed the opportunity to enter the
modern mining age as a result of the chaotic situation that followed the
1974 popular uprising. During the late 1990s mineral exploration
investment declined following the fall in gold prices, the war with Eritrea
and inadequate implementation of the law. Exploration activity did not
recover during the early 2000s due to the inability of the country to promote
and effcctively support cxploration investment and inability to change its
image to an attractive investment destination. It is believed that it is now
necessary and timely to address the issues raised in this brief survey in order
to reverse the prevailing unhappy circumstances.*®

% At the time of publication (March 2008), the price of one ounce of of gold was hovering
around US$ 1,000.00 as against US$ 400.00 in December 2003. Global exploration
expenditure has soared to USS 10.5 billion in 2007 as against US$ 1.9 billion in 2002
and just over US$ 2 billion in 2003. In March 2008, there were six companies exploring
for oil. At the background, the price of a barrel of crude oil was hovering around US$
100.00, up from an average of US§ 22-27 in 2000-2003.
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